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Appeal from the District Court of the Third Judicial District,
in and for the County of Payette

HONORABLE SUSAN E. WIEBE
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Tim Helfrich
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Boise, Idaho
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P AYETTE C OUNTY DISTRICT COURT

CASE SUMMARY
CASE

No. CV38-19-0402
§
§
§
§

Bret Bennett, Mary Bennett
Pla intiff,
vs.
Bank of Eastern Oregon
Defend a nt.

Location: Payette County District C ourt
Judic ial Officer: W iebe, Susan E.
Filed on: 04/ 24/2019

CASE l:'\1·01{\l,\f'IOI\

Bonds
Transcript Bond
9/4/2019
Counts: 1

Transcript Bond
9/4/20 19
Counts: I

Case Type:

$200. 00
Posted Cash

AA- All Initial District Court
Filings ( ot E, F, and HI )

Case 09/04/2019 Appealed Case Status: Supreme Court Appeal
$ 100.00
Posted Cash

I)\ I I

Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CY38-1 9-0402
Payette County District Court
04/24/2019
Wiebe, Susan E.

P,nn
Plaintiff

'"•on,1 \110,
Lead Attorneys
Kaufman, Jeffrey Philip
Retained
208-4 75-2050(W)

Bennett, Bret W .

Kaufman, Jeffrey Philip
Retained
208-4 75-2050(W)

Bennett, Mary E.

Defendant

E\ I:'\ I',

1)\11.

04/24/ 20 19

Difonzo, Bria n David
Retained
541-889-5368(W)

Bank of Eastern Oregon

&

OHDI.H~ 0 1· ·111E COl RT

hilt\

Initiating Document - District

04/24/ 20 19

ffl Complaint Filed

04/24/20 19

ffl Summons Issued

04/24/20 19

lil'J C ivil Case Information Sheet

06/04/20 19

ffl Notice of Appearance

06/04/2019

ffl Motion to Dismiss
for Failure to State a Claim Up on Which Relief Can Be Granted

06/05/ 20 19

ffl Notice of Hearing
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PAYETTE COUNTY DISTRICT COURT

CASE SUMMARY
CASE NO. CV38-19-0402
07/03/ 20 19

ffl Memo randum In Support of Motion
Defendan 'ts Memorandum in Support of Motion lo Dismiss for Failure lo Slate a Claim Upon
Which can be Granled

07/09/20 19

ffl CANCELED Telephone Conference ( 11 :30 AM) (Judicial Officer: Wiebe, Susan E.)
Vacated
Scheduling/S1a1us

07/ 12/2019

ffl Objection
Plain1ijfs' Objeclion lo Defendanl's Molion lo Dismiss

07/ 12/2019

ffl Memorandum
Memorandum In Supporl ofObjeclion to Defendanl's Mo/ion lo Dismiss

07/ 17/2019

fflReply
lo Plaintiffs' Objection lo Defendan1's Motion to Dismiss

07/18/20 19

ffl Notice
ofAssocialion of Counsel for Defendanl

07/19/2019

ffl Motion to Dismiss ( I :00 PM) (Judicial Officer: Wiebe, Susan E.)
for Failure to State a Claim

07/19/20 19

ffl Court Minutes

07/ 23/20 19

ffl Letter
for Judge Wiebe

07/26/20 19

ffl Order of Dism issal

07/ 26/2019

ffl Judgment of Dismissal
with Prejudice

07/26/20 19

Dismissed With Prejudice (Judicial Officer: Wiebe, Susan E.)
Comment()
Party (Bennen, Bret W.; Bank of Eastern Oregon: Bennett, Mary E.)
Monetary/Property Award
In Favor Of: Bennett, Bret W.; Bank of Eastern O regon; Bennett, Mary E.
Against: Bennett, Bret W.; Bank of Eastern Oregon; Bennett, Mary E.
Entered Date: 07/ 26/20 19
Current Judgment Status:
Status: Dismissal of Judgment By Court Order
Status Date: 07/26/2019

07/26/20 19

Civil Disposition Entered

09/04/20 19

ffl Notice of Appeal

09/04/20 19

Bond Posted - Cash

09/04/20 19

Bond Posted - Cash

09/04/20 19

Appeal Fi led in Supreme Court
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PAYETTE COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV38-19-0402
I 0/07/ 20 19

ffl T ranscript Filed

I 0/07/20 19

~ Reporter's Notice ofTranscript(s) Lodged

I 0/ 18/2019

~ C lerk's Certificate of Service

I 0/ 18/2019

'ffl Exhibit List/Log

I 0/ 18/20 19

ffl Appeal Cover/Title Page

10/ 18/20 19

Case Summ

I)\ IF

Fl'\ .\ '\CI \I. l'\ FO R.\l.\"I 10:\'

Defendant Bank of Eastern Oregon
Total Charges
Total Payments and Credits
Balance Due as of 10/ 18/2019

136.00
136.00
0.00

Plaintiff Bennett, Bret W.
Total Charges
Total Payments and Credits
Balance Due as of 10/ 18/2019

350.00
350.00
0.00

Plaintiff Bennett, Bret W.
C ivil Cash Bond Account Type Balance as of 10/18/20 19

200.00

Plaintiff Bennett, Bret W.
Civil Cash Bond Account Type Balance as of 10/ 18/2019

100.00
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Electronically Filed
4/24/2019 4: 11 PM
Third Judicial District, Payette County
Betty Dressen, Clerk of the Court
By: Lindsey Bratcher, Deputy Clerk

D. Blair Clark, ISB No. 1367, OSB No. 05030
Jeffrey. P Kaufman, ISB No. 8022
LAW OFFICE OF D. BLAIR CLARK, PC
1509 Tyrell Lane, Suite 180
Boise, Idaho 83706
Telephone No. (208) 475-2050
Fax: (208) 475-2055
Email: jeffrey@dbclarklaw.com
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF PAYETTE
Case No. CV38-19-0402

BRET W. BENNETT, an individual, and
MARYE. BENNETT, an individual,
Plaintiffs,
vs.

COMPLAINT TO QUIET TITLE
Wiebe, Susan E.

BANK OF EASTERN OREGON, a national
banking association,
Defendant
COME NOW Bret W. Bennett and Mary Elizabeth Bennett, ("Plaintiffs"), by and through
their attorney, and hereby complain and allege as follows:

FACTUAL ALLEGATIONS
The Parties
1.

Plaintiffs are residents of Payette, Idaho, living at the real property located at 303

S. Iowa Ave., Payette, Idaho (formally 301 S. Iowa Ave., Payette, Idaho); legally described as:
That portion of the West Half of the Southwest Quarter of the Southwest Quarter
in Section 35, Township 9 North, Range 5 West of the Boise Meridian, Payette
County, Idaho, described as follows:

I Bennett v. Bank of Eastern Oregon
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Beginning at a point located 25 feet East and 718.3 feet North of the Southwest
comer of said Section;
Thence East to the East side line of said West Half of the Southwest Quarter of
the Southwest Quarter;
Thence North 261.2 feet;
Thence West to a point due North of the Point Of Beginning;
Thence South 261.2 feet to the Point Of Beginning,
EXCEPT the North 100 feet of the West 330 feet thereof
(hereinafter referred to as "The Residence"). Plaintiffs are the fee simple owners of The
Residence.
2.

Defendant is Bank of Eastern Oregon ("BEO"); headquartered at 279 N. Main

Street, Heppner, Oregon 97836; Jeff Bailey is its current President and CEO.
Jurisdiction and Venue
3.

This Court has jurisdiction over the subject matter of this action pursuant to Idaho

Code§ 1-705. This Court has jurisdiction over BEO pursuant to Idaho Code§§ 5-514, 6-401
because BEO has been doing business in the County of Payette, Idaho and claims a lien interest
in real property situated in Payette County.
4.

Venue is proper in the County of Payette pursuant to Idaho Code§ 5-401.
General Allegations

5.

In 2007, Plaintiffs began operating Apache Motorsports, Inc. ("Apache

Motorsports"), located at 2482 SW 4th Ave., Ontario, Oregon 97914, a motorsports retail and
repair business. Apache Motorsports leased a building from Tomahawk Properties, LLC
("Tomahawk Properties"), a company owned by Plaintiffs.
6.

In 2008, Apache Motorsports and/or Tomahawk Properties acquired one or more

I Bennett v. Bank of Eastern Oregon
COMPLAINT TO QUIET TITLE

Page2

Page 6

business loans from BEO. Plaintiffs personally guaranteed these loans.
7.

As part of the financing package referred to in the proceeding paragraph, Plaintiffs

either executed a $100,000.00 promissory note (Loan No. 10576825) or personally guaranteed
said obligation, and granted BEO a security interest, by way of deed of trust, in The Residence as
collateral for said obligation.
8.

The deed of trust was recorded with the Payette County Recorder’s Office on

April 11, 2008, as Instrument Number 352655. A true and correct copy of said deed of trust is
attached hereto, and hereinafter referred to, as Exhibit A. The loan number for the promissory
note secured by Exhibit A is identified on the top of pages 2-6 as Loan No. 10576825.
9.

Exhibit A expressly states that it was executed “in connection with a loan or other

financial accommodations between [BEO] and Apache Motorsports, Inc.,; and Tomahawk
Properties, LLC.”
10.

Exhibit A expressly states that its maturity date is May 5, 2009.

11.

BEO is the beneficiary of Exhibit A.

12.

At some point after the execution of the BEO loan documents, including Loan No.

10576825 and Exhibit A, Plaintiffs defaulted on said obligations.
13.

BEO then brought a collection action against Plaintiffs in Oregon state court and

obtained judgment(s) against Plaintiffs.
14.

BEO domesticated its Oregon state judgment(s) in Payette County, Idaho, in Case

No. CV-2010-564. The Abstract of Judgment filed in said case aggregates Plaintiffs’ obligations

| Bennett v. Bank of Eastern Oregon
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on four separate notes, one of which is for Loan No. 10576825 (though therein referred to as
Note No. 10576825) for a principal sum of $100,000.00 plus $5,063.01 in interest and $500.00 in
late fees for an aggregate balance of $105,563.01 owed on said note. A true and correct copy of
BEO’s Abstract of Judgment is attached hereto, and hereinafter referred to, as Exhibit B.
15.

The domestication of its Oregon state judgment(s) in Payette County, Idaho, is not

an act or proceeding that is excluded from “action” according to Idaho Code § 6-101(3).
16.

At no time prior to BEO domesticating its Oregon state judgment(s) in Payette

County, did BEO exercise its rights under Exhibit A to foreclose on its lien interest in The
Residence.
17.

At no time prior to BEO domesticating its Oregon state judgment(s) in Payette

County, did BEO bring an action in Idaho in accordance with Idaho Code § 45-1503.
18.

By domesticating its Oregon state judgment(s) in Payette County, BEO took the

position that its beneficial interest in Exhibit A was “substantially valueless” as that term is
defined by Idaho Code § 15-1503(2).
19.

BEO recorded Exhibit B with the Payette County Recorder’s Office on June 17,

2010 as Instrument No. 367053.
20.

Pursuant to Idaho Code § 10-1110, BEO acquired a judgment lien in The

Residence when it recorded Exhibit B with the Payette County Recorder’s Office (hereinafter
referred to as “BEO’s Judgment Lien”).
21.

Plaintiffs filed for chapter 7 bankruptcy relief on July 16, 2010 in the United

| Bennett v. Bank of Eastern Oregon
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States Bankruptcy Court for the District of Idaho; Case No. 10-02273-JDP.
22.

The Bankruptcy Court entered its Order Discharging Debtor on October 20, 2010.

23.

BEO filed a proof of claim in Plaintiffs’ bankruptcy case. A true and correct copy

of BEO’s proof of claim is attached hereto, and hereinafter referred to, as Exhibit C
24.

Even though BEO was the beneficiary of Exhibit A and even had a judgment lien

in The Residence, BEO asserted in the bankruptcy case that its claim for $281,597.57 was
unsecured.
25.

Based on BEO’s unsecured claim, to which there were no objections, the

bankruptcy estate disbursed to BEO $4,658.38. Attached hereto, and hereinafter referred to, as
Exhibit D is a true and correct copy of the Chapter 7 Trustee’s Final Account and Distribution
Report Certification that the Estate has Been Fully Administered and Application to be
Discharged filed in the bankruptcy case.
26.

Plaintiffs’ bankruptcy case closed on August 8, 2011.

27.

August 8, 2011 is no more than 389 days from July 16, 2010.

28.

Pursuant to Idaho Code §§ 5-214A, 45-1515, the time period in which BEO could

foreclose on The Residence pursuant to Exhibit A expired no later than May 29, 2015.
29.

Exhibit A is unenforceable.

30.

BEO has not reconveyed its beneficial interest in Exhibit A back to Plaintiffs.

31.

BEO refuses to reconvey its beneficial interest in Exhibit A back to Plaintiffs.

32.

BEO never renewed Exhibit B.
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33.

Pursuant to Idaho Code§ 10-1111, Exhibit B expired no later than July 8, 2016.

Exhibit B is therefore unenforceable.
34.

Due to the expiration of Exhibit B, BEO' s Judgment Lien is unenforceable.

35.

BEO has not released BEO' s Judgment Lien.

36.

BEO refuses to release BEO' s Judgment Lien.

37.

Exhibit A and BEO's Judgment Lien cloud Plaintiffs' fee simple interest in The

Residence and hinders their ability to alienate their interest in The Residence.
COUNTI
QUIET TITLE
38.

Plaintiffs hereby reallege all prior allegations as though stated in full herein.

39.

Plaintiffs are the fee simple owners of The Residence.

40.

By way of Exhibit A and/or BEO's Judgment Lien, BEO claims an equitable

interest in The Residence.
41.

BEO's claims of interest in The Residence are adverse to Plaintiffs.

42.

BEO's claim of interest pursuant to Exhibit A is unenforceable.

43.

BEO's claim of interest pursuant to BEO's Judgment Lien is unenforceable.

44.

Plaintiffs are entitled to a judgment removing Exhibit A and BEO' s Judgment

Lien from encumbering Plaintiffs' interest in The Residence.
ATTORNEY'S FEES
45.

Plaintiffs have been forced to retain the services of legal counsel to protect their

rights and interests, and as a result have reasonably and necessarily incurred attorney fees and

I Bennett v. Bank of Eastern Oregon
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costs. Plaintiffs are entitled to an award of attorney fees and costs pursuant to Idaho Code§§ 12120(3), 12-121, 12-123, Rule 54 of the Idaho Rules of Civil Procedure, and any other applicable
provision of law.
PRAYER FOR RELIEF

WHEREFORE, Plaintiffs Bret W. Bennet and Mary E. Bennett pray for a judgment
against Defendant Bank of Eastern Oregon as follows:
a.

For judgment quieting title to The Residence to Plaintiffs;

b.

For an award of attorney fees and costs; and

c.

For such other relief as the Court deems just and appropriate.

DATED this 24th day of April, 2019
LAW OFFICE OF D. BLAIR CLARK, PC
By

Isl Jeffrey P. Kaufman
Jeffrey P. Kaufman, of the firm
Attorney for Plaintiffs

[Verification Next Page]
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301 S. IOWA AVENUE

PAYETTE, ID 83661
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DEED OF TRUST
and MARYE. BENNETT, Husband and
THIS DEED OF TRUST is dated April 10, 2008, among BRETT W. BENNETT
LOAN PRODUCTION OFFICE, 2455 SW 4th
is
address
whose
OREGON,
EASTERN
OF
BANK
);
("Grantor"
Wife
as "Lender" and sometimes as "Beneficiary");
AVE STE #14, ONTARIO, OR 97914 (referred to below sometimes
is 81 S. OREGON ST., ONTARIO, OR
address
whose
COUNTY,
MALHEUR
OF
CO.
and 1ST AMERICAN TITLE
).
"Trustee"
as
97914 (referred to below

power of
does hereby irrevocably grant, bargain, sell and convey In trust, with
CONVEYANCE AND GRANT. For valuable consideration, Grantor
right, title, and interest in and to the following described real property,
sale, to Trustee for the benefit of Lender as Beneficiary, all of Grantor's
and
way,
of
rights
easements,
all
or subsequently erected or affixed buildings, improvements and fixtures;

together with all existing
in utilities with ditch or irrigation rights); and all other rights, royalties,
appurtenances; all water, water rights and dJtch rights (including stock
all minerals, oil, gas, geothermal and similar matters, (the "Real
and profits relating to the real property, including without limitation

Property") located In PAYETTE County, State of Idaho:
SEE ATTAHCED EXHIBIT "A"

AVENUE, PAYETTE, ID 83661.
The Real Property or its address is commonly known as 301 S. IOWA

Deed of Trust) all of Grantor's right, title, and interest in and to all present
Granter presently assigns to Lender (also known as Beneficiary in this
addition, Granter grants to Lender a Uniform Commercial Code security
and future leases of the Property and all Rents from the Property. In
interest in the Personal Property and Rents.

AND THE SECURITY INTEREST IN THE RENTS AND PERSONAL PROPERTY,
THIS DEED OF TRUST, INCLUDING THE ASSIGNMEN T OF RENTS
DEED
(B) PERFORMANCE OF ANY AND ALL OBLIGATIONS UNDER THIS
IS GIVEN TO SECURE (A) PAYMENT OF THE INDEBTEDNESS AND
THE FOLLOWING TERMS:
OF TRUST. THIS DEED OF TRUST IS GIVEN AND ACCEPTED ON
that: (a) this Deed of Trust is executed at Borrower's request and not
GRANTOR'S REPRESENTATIONS AND WARRANTIES. Granter warrants

to enter into this Deed of Trust and to hypothecate the Property;
at the request of Lender; (b) Granter has the full power, right, and authority
a default under any agreement or other instrument binding upon Granter
(c) the provisions of this Deed of Trust do not conflict with, or result in
to Granter; (d) Granter has established adequate means
applicable
order
and do not result in a violation of any law, regulation, court decree or
financial condition; and (e) Lender has made no representation
of obtaining from Borrower on a continuing basis information about Borrower's
ess of Borrower).
to Granter about Borrower (including without limitation the creditworthin
by reason of any "one action" or "anti-deficiency" law, or any other law
GRANTOR'S WAIVERS. Granter waives all rights or defenses arising
a claim for deficiency to the extent Lender is otherwise entitled to
which may prevent Lender from bringing any action against Granter, including
of any foreclosure action, either judicially or by exercise of a
a claim for deficiency, before or after Lender's commencement or completion
power of sale.
by
this Deed of Trust, Borrower shall pay to Lender all Indebtedness secured
PAYMENT AND PERFORMANCE. Except as otherwise provided in
perform all their respective obligations under the Note, this Deed of Trust,
this Deed of Trust as it becomes due, and Borrower and Granter shall
and the Related Documents.
of the
and Granter agree that Borrower's and Grantor's possession and use
POSSESSION AND MAINTENANCE OF THE PROPERTY. Borrower
Property shall be governed by the following provisions:
Grantor may (1) remain in possession and control of the Property; (2)
Possession and Use. Until the occurrence of an Event of Default,
the Property. The following provisions relate to the use of the
use, operate or manage the Property; and (3) collect the Rents from
EITHER IS NOT MORE THAN FORTY (40) ACRES IN AREA OR IS
Property or to other limitations on the Property. THE REAL PROPERTY
LOCATED WITHIN AN INCORPORATED CITY OR VILLAGE.
condition and promptly perform all repairs, replacements, and
Duty to Maintain. Granter shall maintain the Property in tenantable
maintenance necessary to preserve its value.
to Lender that: (1) During the period of Grantor's ownership of
Compliance With Environmental Laws. Granter represents and warrants
treatment, disposal, release or threatened release of any Hazardous
the Property, there has been no use, generation, manufacture, storage,
Granter has no knowledge of, or reason to believe that there has
Substance by any person on, under, about or from the Property; (2)
in writing, (a) any breach or violation of any Environmental Laws,
been, except as previously disclosed to and acknowledged by Lender
or threatened release of any Hazardous Substance on, under,
(b) any use, generation, manufacture, storage, treatment, disposal, release
Property, or (c) any actual or threatened litigation or claims of any
about or from the Property by any prior owners or occupants of the
disclosed to and acknowledged by Lender in writing, (a) neither
kind by any person relating to such matters; and (3) Except as previously
Property shall use, generate, manufacture, store, treat, dispose of
Granter nor any tenant, contractor, agent or other authorized user of the
and (b) any such activity shall be conducted in compliance
or release any Hazardous Substance on, under, about or from the Property;
including without limitation all Environmental Laws. Granter
with all applicable federal, state, and local laws, regulations and ordinances,
inspections and tests, at Grantor's expense, as Lender may deem
authorizes Lender and its agents to enter upon the Property to make such
of the Deed of Trust. Any Inspections or tests made by Lender shall
appropriate to determine compliance of the Property with this section
responsibility or liability on the part of Lender to Granter or to any
be for Lender's purposes only and shall not be construed to create any
based on Grantor's due diligence in investigating the Property for
other person. The representations and warranties contained herein are
future claims against Lender for indemnity or contribution in the
Hazardous Substances. Granter hereby (1) releases and waives any
laws; and (2) agrees to indemnify, defend, and hold harmless
event Granter becomes liable for cleanup or other costs under any such
and expenses which Lender may directly or indirectly sustain or
Lender against any and all claims, losses, liabilities, damages, penalties,
a consequence of any use, generation, manufacture, storage,
as
or
Trust
suffer resulting from a breach of this section of the Deed of
or interest in the Property, whether or not the same was or
disposal, release or threatened release occurring prior to Grantor's ownership
the Deed of Trust, including the obligation to indemnify and defend,
should have been known to Granter. The provisions of this section of
reconveyance of the lien of this Deed of Trust and shall not be
shall survive the payment of the Indebtedness and the satisfaction and
by foreclosure or otherwise.
affected by Lender's acquisition of any interest in the Property, whether
to
nuisance nor commit, permit, or suffer any stripping of or waste on or
Nuisance, Waste. Granter shall not cause, conduct or permit any
of the foregoing, Granter will not remove, or grant to any other
the Property or any portion of the Property. Without limiting the generality
prior
Lender's
without
products
rock
or
gravel
soil,
scoria,
clay,
coal,
party the right to remove, any timber, minerals (including oil and gas),
written consent.
ts from the Real Property without Lender's prior written
of Improvements. Granter shall not demolish or remove any Improvemen
Removal

Exhibit A
Page 13
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DEED OF TRUST
(Continued)

Page 2

to make arrangements satisfactory to Lender to
consent. As a condition to the removal of any Improvements, Lender may require Grantor
replace such Improvements with Improvements of at least equal value.
the Real Property at all reasonable times to attend
Lender's Right to Enter. Lender and Lender's agents and representatives may enter upon
with the terms and conditions of this Deed of
~ruLs~~der's interests and to inspect the Real Property for purposes of Grantor's compliance
laws, ordinances, and regulations, now or hereafter
~ompllance with Governmental Requ_l~ements._ Grantor shall promptly comply with all
the Americans
including without limitation,
In _effe~t, o~-~11 governmental authont1es apph_cable to t~e use or occupancy of the Property,
regulation and withhold compliance during any
With DI~ab1l~t1es ~ct. Grant?r may contest In good faith any such law, ordinance, or
to doing so and so long as, in Lender's
prior
writing
in
Lender
notified
has
~rantor_
procee~1~g, 1ncludIn? ~ppropna~e appeals, so long as
to post adequate security or a surety bond,
sole opinion, L~nder s interests in the Property are not Jeopardized. Lender may require Grantor
reasonably satisfactory to Lender, to protect Lender's interest.
shall do all other acts, in addition to those
Duty to Protect. Grantor agrees neither to abandon or leave unattended the Property. Grantor
necessary to protect and preserve the
acts set forth above in this section, which from the character and use of the Property are reasonably
Property.
of this Deed of Trust:
LIENS. The following provisions relating to the taxes and liens on the Property are part

TAXES AND

assessments, charges (including
Grantor shall pay when due (and in all events prior to delinquency) all taxes, special taxes,
pay when due all claims for work done on or
water and sewer), fines and impositions levied against or on account of the Property, and shall
having priority over or equal
liens
all
of
free
Property
the
maintain
for services rendered or material furnished to the Property. Grantor shall
not due and except as otherwise provided
to the interest of Lender under this Deed of Trust, except for the lien of taxes and assessments
in this Deed of Trust.
in connection with a good faith dispute over the
Right to Contest. Grantor may withhold payment of any tax, assessment, or claim
arises or is filed as a result of nonpayment,
obligation to pay, so long as Lender's interest in the Property is not jeopardized. If a lien
(15) days after Grantor has notice of the filing,
fifteen
within
filed,
is
lien
a
if
or,
Grantor shall within fifteen (15) days after the lien arises
corporate surety bond or other security
secure the discharge of the lien, or if requested by Lender, deposit with Lender cash or a sufficient
attorneys' fees, or other charges that
satisfactory to Lender in an amount sufficient to discharge the lien plus any costs and reasonable
defend Itself and Lender and shall satisfy any
could accrue as a result of a foreclosure or sale under the lien. In any contest, Grantor shall
as an additional obligee under any surety bond
adverse judgment before enforcement against the Property. Grantor shall name Lender
Payment.

furnished in the contest proceedings.

of payment of the taxes or assessments and shall
Evidence of Payment. Grantor shall upon demand furnish to Lender satisfactory evidence
statement of the taxes and assessments against
authorize the appropriate governmental official to deliver to Lender at any time a written
the Property.
work is commenced, any services are furnished, or
Notice of Construction. Grantor shall notify Lender at least fifteen (15) days before any
other lien could be asserted on account of the
any materials are supplied to the Property, if any mechanic's lien, materialmen's lien, or
assurances satisfactory to Lender that Grantor
work, services, or materials. Grantor will upon request of Lender furnish to Lender advance
can and will pay the cost of such improvements.
The following provisions relating to insuring the Property are a part of this Deed of Trust.

PROPERTY DAMAGE INSURANCE.

with standard extended coverage endorsements on
Maintenance of Insurance. Grantor shall procure and maintain policies of fire insurance
value covering all Improvements on the Real Property in an amount sufficient to avoid application

a replacement basis for the full insurable
Grantor shall also procure and maintain
of any coinsurance clause, and with a standard mortgagee clause in favor of Lender.
with Trustee and Lender being named as
comprehensive general liability insurance in such coverage amounts as Lender may request
such other insurance, including but not limited to
additional insureds in such liability insurance policies. Additionally, Grantor shall maintain
shall be written in form, amounts, coverages
hazard, business interruption, and boiler insurance, as Lender may reasonably require. Policies
acceptable to Lender. Grantor, upon request
and basis reasonably acceptable to Lender and issued by a company or companies reasonably
in form satisfactory to Lender, including
of Lender, will deliver to Lender from time to time the policies or certificates of insurance
prior written notice to Lender. Each insurance
stipulations that coverages will not be cancelled or diminished without at least ten (10) days
be impaired in any way by any act, omission or
policy also shall include an endorsement providing that coverage in favor of Lender will not
by the Director of the Federal Emergency
default of Grantor or any other person. Should the Real Property be located in an area designated
Federal Flood Insurance, if available, for the full
Management Agency as a special flood hazard area, Grantor agrees to obtain and maintain
up to the maximum policy limits set under the
unpaid principal balance of the loan and any prior liens on the property securing the loan,
insurance for the term of the loan.
National Flood Insurance Program, or as otherwise required by Lender, and to maintain such
to the Property. Lender may make proof of loss if
Application of Proceeds. Grantor shall promptly notify Lender of any loss or damage
security is impaired, Lender may, at Lender's
Grantor fails to do so within fifteen (15) days of the casualty. Whether or not Lender's
of the Indebtedness, payment of any lien
election, receive and retain the proceeds of any insurance and apply the proceeds to the reduction
the proceeds to restoration and repair, Grantor
affecting the Property, or the restoration and repair of the Property. If Lender elects to apply
Lender shall, upon satisfactory proof of
Lender.
to
satisfactory
shall repair or replace the damaged or destroyed Improvements in a manner
repair or restoration if Grantor is not in default
such expenditure, pay or reimburse Grantor from the proceeds for the reasonable cost of
after their receipt and which Lender has not
under this Deed of Trust. Any proceeds which have not been disbursed within 180 days
owing to Lender under this Deed of Trust, then
committed to the repair or restoration of the Property shall be used first to pay any amount
of the Indebtedness. If Lender holds any
to pay accrued interest, and the remainder, if any, shall be applied to the principal balance
as Grantor's Interests may appear.
proceeds after payment in full of the Indebtedness, such proceeds shall be paid to Grantor
year, Grantor shall furnish to Lender a report on
Grantor's Report on Insurance. Upon request of Lender, however not more than once a
(3) the amount of the policy; (4) the
each existing policy of insurance showing: (1) the name of the insurer; (2) the risks insured;
determining that value; and (5) the expiration
of
manner
the
and
property,
property insured, the then current replacement value of such
satisfactory to Lender determine the cash value
date of the policy. Grantor shall, upon request of Lender, have an independent appraiser
replacement cost of the Property.
affect Lender's interest in the Property or if Grantor
LENDER'S EXPENDITURES. If any action or proceeding is commenced that would materially
but not limited to Grantor's failure to discharge or
fails to comply with any provision of this Deed of Trust or any Related Documents, induding
or any Related Documents, Lender on Grantor's
Trust
of
Deed
this
under
pay
or
pay when due any amounts Grantor is required to discharge
induding but not limited to discharging or paying all
behalf may (but shall not be obligated to) take any action that Lender deems appropriate,
the Property and paying all costs for insuring,
on
taxes, liens, security interests, encumbrances and other claims, at any time levied or placed
for such purposes will then bear interest at the rate
maintaining and preserving the Property. All such expenditures incurred or paid by Lender
by Grantor. All such expenses will become a part of
charged under the Note from the date incurred or paid by Lender to the date of repayment
to the balance of the Note and be apportioned among
the Indebtedness and, at Lender's option, will (A) be payable on demand; (B) be added
of any applicable insurance policy; or (2) the
and be payable with any installment payments to become due during either (1) the term
payable at the Note's maturity. The Deed of Trust
remaining term of the Note; or (C) be treated as a balloon payment which will be due and
remedies to which Lender may be entitled upon
and
rights
other
all
to
addition
in
be
also will secure payment of these amounts. Such right shall
Default.

Property are a part of this Deed of Trust:
WARRANTY; DEFENSE OF TITLE. The following provisions relating to ownership of the
Property in fee simple, free and clear of all liens
Title. Grantor warrants that: (a) Grantor holds good and marketable title of record to the
insurance policy, title report, or final title opinion
and encumbrances other than those set forth in the Real Property description or in any title
Grantor has the full right, power, and authority
issued in favor of, and accepted by, Lender in connection with this Deed of Trust, and (b)
to execute and deliver this Deed of Trust to Lender.
will forever defend the title to the Property against
Defense of Title. Subject to the exception in the paragraph above, Granter warrants and
that questions Grantor's title or the interest of
the lawful claims of all persons. In the event any action or proceeding is commenced
expense. Grantor may be the nominal party in
Grantor's
at
action
the
defend
Trustee or Lender under this Deed of Trust, Granter shall
represented in the proceeding by counsel of
such proceeding, but Lender shall be entitled to participate in the proceeding and to be
as Lender may request from time to
instruments
Lender's own choice, and Grantor will deliver, or cause to be delivered, to Lender such
time to permit such participation.
Property complies with all existing applicable laws,
Compliance With Laws. Grantor warrants that the Property and Grantor's use of the
ordinances, and regulations of governmental authorities.
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made by Grantor in this Deed of Trust shall
Survival of Representations and Warranties. All representations, warranties, and agreements
shall remain in full force and effect until such
survive the execution and delivery of this Deed of Trust, shall .be continuing in nature, and
full.
in
paid
be
shall
time as Borrower's Indebtedness
this Deed of Trust:
CONDEMNATION. The following provisions relating to condemnation proceedings are a part of
in writing, and Grantor shall promptly take
Lender
notify
promptly
shall
Grantor
filed,
is
condemnation
Proceedings. If any proceeding in
be the nominal party in such proceeding, but
such steps as may_ be necess1:1ry to ~efend the acti?n and obtain the award. Grantor may
by counsel of its own choice, and Grantor
proceeding
the
in
represented
be
to
Lender shall be entitled to participate In the proceeding and
be requested by Lender from time to time to
will deliver or cause to be delivered to Lender such instruments and documentation as may
permit such participation.
proceedings or by any proceeding or
Application of Net Proceeds. If all or any part of the Property is condemned by eminent domain
the net proceeds of the award be applied to
purchase in lieu of condemnation, Lender may at its election require that all or any portion of
mean the award after payment of all
shall
award
the
of
proceeds
net
"The
the Indebtedness or the repair or restoration of the Property.
with the condemnation.
reasonable costs, expenses, and attorneys' fees incurred by Trustee or Lender in connection
provisions relating to governmental taxes,
IMPOSITION OF TAXES, FEES ~ND CHARGES BY GOVERNMENTAL AUTHORITIES. The following
fees and charges are a part of this Deed of Trust:
in addition to this Deed of Trust and
Current Taxes, Fees and Charges. Upon request by Lender, Grantor shall execute such documents
the Real Property. Grantor shall reimburse
take whatever other action is requested by Lender to perfect and continue Lender's lien on
perfecting or continuing this Deed of Trust,
Lender for all taxes, as described below, together with all expenses incurred in recording,
or registering this Deed of Trust.
including without limitation all taxes, fees, documentary stamps, and other charges for recording
upon this type of Deed of Trust or upon all or
Taxes. The following shall constitute taxes to which this section applies: (1) a specific tax
which Borrower is authorized or required to
any part of the Indebtedness secured by this Deed of Trust; (2) a specific tax on Borrower
tax on this type of Deed of Trust chargeable
deduct from payments on the Indebtedness secured by this type of Deed of Trust; (3) a
Indebtedness or on payments of principal
the
of
against the Lender or the holder of the Note; and (4) a specific tax on all or any portion
and interest made by Borrower.
of this Deed of Trust, this event shall have
Subsequent Taxes. If any tax to which this section applies is enacted subsequent to the date
remedies for an Event of Default as provided
the same effect as an Event of Default, and Lender may exercise any or all of its available
the tax as provided above in the Taxes and
below unless Grantor either (1) pays the tax before it becomes delinquent, or (2) contests
satisfactory to Lender.
Liens section and deposits with Lender cash or a sufficient corporate surety bond or other security
Trust as a security agreement are a part
of
Deed
this
to
relating
provisions
following
The
STATEMENTS.
FINANCING
SECURITY AGREEMENT;
of this Deed of Trust:
any of the Property constitutes fixtures, and
Security Agreement. This instrument shall constitute a Security Agreement to the extent
amended from time to time.
Lender shall have all of the rights of a secured party under the Uniform Commercial Code as
by Lender to perfect and continue Lender's
Security Interest. Upon request by Lender, Grantor shall take whatever action is requested
in the real property records, Lender may, at
security interest in the Rents and Personal Property. In addition to recording this Deed of Trust
reproductions of this Deed of Trust as a
or
copies
counterparts,
executed
any time and without further authorization from Grantor, file
or continuing this security interest. Upon
financing statement. Grantor shall reimburse Lender for all expenses incurred in perfecting
default, Granter shall assemble any
Upon
default, Grantor shall not remove, sever or detach the Personal Property from the Property.
to Granter and Lender and make it available
Personal Property not affixed to the Property in a manner and at a place reasonably convenient
by applicable law.
to Lender within three (3) days after receipt of written demand from Lender to the extent permitted
information concerning the security interest
Addresses. The mailing addresses of Granter (debtor) and Lender (secured party) from which
Code) are as stated on the first page of this
granted by this Deed of Trust may be obtained (each as required by the Uniform Commercial
Deed of Trust.
assurances and attorney-in-fact are a part of this
FURTHER ASSURANCES; ATTORNEY-IN-FACT. The following provisions relating to further
Deed of Trust:
make, execute and deliver, or will cause to
Further Assurances. At any time, and from time to time, upon request of Lender, Grantor will
by Lender, cause to be filed, recorded, refiled, or
be made, executed or delivered, to Lender or to Lender's designee, and when requested
appropriate, any and all such mortgages,
deem
may
Lender
as
places
and
offices
such
in
and
rerecorded, as the case may be, at such times
statements, instruments of further assurance,
deeds of trust, security deeds, security agreements, financing statements, continuation
order to effectuate, complete, perfect,
in
desirable
or
necessary
certificates, and other documents as may, in the sole opinion of Lender, be
Trust, and the Related Documents, and (2)
continue, or preserve (1) Borrower's and Grantor's obligations under the Note, this Deed of
Property, whether now owned or hereafter
the liens and security interests created by this Deed of Trust as first and prior liens on the
shall reimburse Lender for all costs and
aoquired by Grantor. Unless prohibited by law or Lender agrees to the contrary in writing, Grantor
expenses incurred in connection with the matters referred to in this paragraph.
Lender may do so for and in the name of
Attorney-in-Fact. If Grantor fails to do any of the things referred to in the preceding paragraph,
Lender as Grantor's attorney-in-fact for the
Grantor and at Grantor's expense. For such purposes, Grantor hereby irrevocably appoints
be necessary or desirable, in Lender's sole
purpose of making, executing, delivering, filing, recording, and doing all other things as may
opinion, to accomplish the matters referred to in the preceding paragraph.
otherwise performs all the obligations imposed
FULL PERFORMANCE. If Borrower and Grantor pay all the Indebtedness when due, and Grantor
for full reconveyance and shall execute and deliver
upon Grantor under this Deed of Trust, Lender shall execute and deliver to Trustee a request
Lender's security interest in the Rents and the
to Grantor suitable statements of termination of any financing statement on file evidencing
by applicable law.
Personal Property. Any reconveyance fee required by law shall be paid by Grantor, if permitted
Default under this Deed of Trust:
EVENTS OF DEFAULT. Each of the following, at Lender's option, shall constitute an Event of
Payment Default. Borrower fails to make any payment when due under the Indebtedness.
covenant or condition contained in this
Other Defaults. Borrower or Grantor fails to comply with or to perform any other term, obligation,
obligation, covenant or condition contained in
Deed of Trust or in any of the Related Documents or to comply with or to perform any term,
any other agreement between Lender and Borrower or Grantor.
contained in this Deed of Trust, the Note or in
Compliance Default. Failure to comply with any other term, obligation, covenant or condition
any of the Related Documents.
to make any payment for taxes or insurance,
Default on Other Payments. Failure of Grantor within the time required by this Deed of Trust
or any other payment necessary to prevent filing of or to effect discharge of any lien.
obligation, covenant or condition contained in
Environmental Default. Failure of any party to comply with or perform when due any term,
any environmental agreement executed in connection with the Property.
of credit, security agreement, purchase
Default in Favor of Third Parties. Should Borrower or any Granter default under any loan, extension
materially affect any of Grantor's property or
or sales agreement, or any other agreement, in favor of any other creditor or person that may
under this Deed of Trust or any of the
obligations
respective
their
perform
or
Indebtedness
Borrower's or any Grantor's ability to repay the
Related Documents.
by Borrower or Grantor or on Borrower's or
False Statements. Any warranty, representation or statement made or furnished to Lender
any material respect, either now or at the time
Grantor's behalf under this Deed of Trust or the Related Documents is false or misleading in
made or furnished or becomes false or misleading at any time thereafter.
in full force and effect (including failure of
Defective Collateralization. This Deed of Trust or any of the Related Documents ceases to be
for any reason.
any collateral document to create a valid and perfected security interest or lien) at any time and
going business, the insolvency of Borrower or
Death or Insolvency. The dissolution or termination of Borrower's or Grantor's existence as a
assignment for the benefit of creditors, any
Granter, the appointment of a receiver for any part of Borrower's or Grantor's property, any
or insolvency laws by or against Borrower or
type of creditor workout, or the commencement of any proceeding under any bankruptcy
Granter.
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self-help,
Creditor or Forfeiture Proceedings. Commencement of foreclosure or forfeiture proceedings, whether by judicial proceeding,
repossession or any other method, by any creditor of Borrower or Granter or by any governmental agency against any property securing the
Indebtedness. This includes a garnishment of any of Borrower's or Grantor's accounts, including deposit accounts, with Lender. However,
this Event of Default shall not apply if there is a good faith dispute by Borrower or Granter as to the validity or reasonableness of the claim
which is the basis of the creditor or forfeiture proceeding and if Borrower or Granter gives Lender written notice of the creditor or forfeiture
proceeding and deposits with Lender monies or a surety bond for the creditor or forfeiture proceeding, in an amount determined by Lender,
in its sole discretion, as being an adequate reserve or bond for the dispute.
and
Breach of Other Agreement. Any breach by Borrower or Granter under the terms of any other agreement between Borrower or Granter
Lender that is not remedied within any grace period provided therein, including without limitation any agreement concerning any
later.
or
now
existing
whether
Lender,
to
Granter
or
Borrower
of
obligation
other
or
indebtedness
or any
Events Affecting Guarantor. Any of the preceding events occurs with respect to any Guarantor of any of the Indebtedness
Guarantor dies or becomes incompetent, or revokes or disputes the validity of, or liability under, any Guaranty of the Indebtedness.
of
Adverse Change. A material adverse change occurs in Borrower's or Grantor's financial condition, or Lender believes the prospect
payment or performance of the Indebtedness is impaired.
Insecurity. Lender in good faith believes itself insecure.
Right to Cure. If any default, other than a default in payment is curable and if Grantor has not been given a notice of a breach of the same
provision of this Deed of Trust within the preceding twelve (12) months, it may be cured if Grantor, after receiving written notice from
Lender demanding cure of such default: (1) cures the default within fifteen (15) days; or (2) if the cure requires more than fifteen (15)
days, immediately initiates steps which Lender deems in Lender's sole discretion to be sufficient to cure the default and thereafter
continues and completes all reasonable and necessary steps sufficient to produce compliance as soon as reasonably practical.
or Lender may
RIGHTS AND REMEDIES ON DEFAULT. If an Event of Default occurs under this Deed of Trust, at any time thereafter, Trustee
exercise any one or more of the following rights and remedies:
and of
Notice of Default. In the Event of Default Lender shall execute or cause the Trustee to execute a written notice of such default
Lender's election to cause the Property to be sold to satisfy the Indebtedness, and shall cause such notice to be recorded in the office of
situated.
is
thereof,
part
any
the recorder of each county wherein the Real Property, or
Election of Remedies. Election by Lender to pursue any remedy shall not exclude pursuit of any other remedy, and an election to make
expenditures or to take action to perform an obligation of Granter under this Deed of Trust, after Grantor's failure to perform, shall not
affect Lender's right to declare a default and exercise its remedies.
Accelerate Indebtedness. Lender shall have the right at its option without notice to Borrower or Granter to declare the entire Indebtedness
immediately due and payable, including any prepayment penalty which Borrower would be required to pay.
Foreclosure. With respect to all or any part of the Real Property, the Trustee shall have the right to foreclose by notice and sale, and
Lender shall have the right to foreclose by judicial foreclosure, in either case in accordance with and to the full extent provided by
applicable law.
UCC Remedies. With respect to all or any part of the Personal Property, Lender shall have all the rights and remedies of a secured party
under the Uniform Commercial Code.
Collect Rents. Lender shall have the right, without notice to Borrower or Granter to take possession of and manage the Property and
collect the Rents, including amounts past due and unpaid, and apply the net proceeds, over and above Lender's costs, against the
Indebtedness. In furtherance of this right, Lender may require any tenant or other user of the Property to make payments of rent or use
fees directly to Lender. If the Rents are collected by Lender, then Granter irrevocably designates Lender as Grantor's attorney-in-fact to
endorse instruments received in payment thereof in the name of Granter and to negotiate the same and collect the proceeds. Payments by
tenants or other users to Lender in response to Lender's demand shall satisfy the obligations for which the payments are made, whether or
not any proper grounds for the demand existed. Lender may exercise its rights under this subparagraph either in person, by agent, or
through a receiver.
with the
Appoint Receiver. Lender shall have the right to have a receiver appointed to take possession of all or any part of the Property,

power to protect and preserve the Property, to operate the Property preceding foreclosure or sale, and to collect the Rents from the
Property and apply the proceeds, over and above the cost of the receivership, against the Indebtedness. The receiver may serve without
bond if permitted by law. Lender's right to the appointment of a receiver shall exist whether or not the apparent value of the Property
exceeds the Indebtedness by a substantial amount. Employment by Lender shall not disqualify a person from serving as a receiver.
otherwise
Tenancy at Sufferance. If Grantor remains in possession of the Property after the Property is sold as provided above or Lender
becomes entitled to possession of the Property upon default of Borrower or Grantor, Grantor shall become a tenant at sufferance of Lender
vacate
(2)
or
Property,
the
of
use
the
for
rental
reasonable
a
pay
(1)
either
option,
Lender's
at
shall,
and
or the purchaser of the Property
the Property immediately upon the demand of Lender.
law or in
Other Remedies. Trustee or Lender shall have any other right or remedy provided in this Deed of Trust or the Note or available at
equity.
the time
Notice of Sale. Lender shall give Granter reasonable notice of the time and place of any public sale of the Personal Property or of

after which any private sale or other intended disposition of the Personal Property is to be made. Reasonable notice shall mean notice
given at least ten (1 O) days before the time of the sale or disposition. Any sale of the Personal Property may be made in conjunction with
any sale of the Real Property.
have the
Sale of the Property. To the extent permitted by applicable law, Borrower and Granter hereby waives any and all rights to
Property marshalled. In exercising its rights and remedies, the Trustee or Lender shall be free to sell all or any part of the Property together
Property.
the
of
portion
any
or
all
on
sale
public
any
at
bid
to
entitled
be
shall
Lender
sales.
separate
by
or
sale
one
in
separately,
or
Notice of sale having been given as then required by law, and not less than the time required by law having elapsed, Trustee, without
demand on Granter, shall sell the property at the time and place fixed by it in the notice of sale at public auction to the highest bidder for
cash in lawful money of the United States, payable at time of sale. Trustee shall deliver to the purchaser his or her deed conveying the
Property so sold, but without any covenant or warranty express or implied. The recitals in such deed of any matters or facts shall be
conclusive proof of the truthfulness of such matters or facts. After deducting all costs, fees and expenses of Trustee and of this Trust,
including cost of evidence of title and reasonable attorneys' fees, including those in connection with the sale, Trustee shall apply proceeds
of sale to payment of (a) all sums expended under this Deed of Trust, not then repaid with interest thereon as provided in this Deed of
Trust; (b) all Indebtedness secured hereby; and (c) the remainder, if any, to the person or persons legally entitled thereto.
be entitled
Attorneys' Fees; Expenses. If Lender institutes any suit or action to enforce any of the terms of this Deed of Trust, Lender shall
to recover such sum as the court may adjudge reasonable as attorneys' fees at trial and upon any appeal. Whether or not any court action
is involved. and to the extent not prohibited by law, all reasonable expenses Lender incurs that in Lender's opinion are necessary at any
time for the protection of its interest or the enforcement of its rights shall become a part of the Indebtedness payable on demand and shall
bear interest at the Note rate from the date of the expenditure until repaid. Expenses covered by this paragraph include, without limitation,
however subject to any limits under applicable law, Lender's reasonable attorneys' fees and Lender's legal expenses whether or not there is
a lawsuit, including reasonable attorneys' fees and expenses for bankruptcy proceedings (including efforts to modify or vacate any
automatic stay or injunction), appeals, and any anticipated post-judgment collection services, the cost of searching records, obtaining title
reports (including foreclosure reports), surveyors' reports, and appraisal fees, title insurance, and fees for the Trustee, to the extent
permitted by applicable law. Grantor also will pay any court costs, in addition to all other sums provided by law.
Rights of Trustee. Trustee shall have all of the rights and duties of Lender as set forth in this section.
of
POWERS AND OBLIGATIONS OF TRUSTEE. The following provisions relating to the powers and obligations of Trustee are part of this Deed
Trust:
following
Powers of Trustee. In addition to all powers of Trustee arising as a matter of law, Trustee shall have the power to take the
actions with respect to the Property upon the written request of Lender and Granter: (a) join in preparing and filing a '!lap or plat ~f ~he
restnct1~n
any
creating
or
easeme~t
any
granting
in
join
(b}
public;
the
to
rights
Real Property, including the dedication of streets or other
on the Real Property; and (c) join in any subordination or other agreement affecting this Deed of Trust or the interest of Lender under this
Deed of Trust.
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Obligations to Notify. Trustee shall not be obligated to notify any other party of a pending sale under any other trust deed or lien, or of any
action or proceeding in which Granter, Lender, or Trustee shall be a party, unless the action or proceeding is brought by Trustee.
Trustee. Trustee shall meet all qualifications required for Trustee under applicable law. In addition to the rights and remedies set forth
above, with respect to all or any part of the Property, the Trustee shall have the right to foreclose by notice and sale, and Lender shall have
the right to foreclose by Judicial foreclosure, in either case in accordance with and to the full extent provided by applicable law.
Successor Trustee. Lender, at Lender's option, may from time to time appoint a successor Trustee to any Trustee appointed under this
Deed of Trust by an instrument executed and acknowledged by Lender and recorded in the office of the recorder of PAYETTE County, State
of Idaho. The instrument shall contain, in addition to all other matters required by state law, the names of the original Lender, Trustee, and
Granter, the book and page where this Deed of Trust is recorded, and the name and address of the successor trustee, and the instrument
shall be executed and acknowledged by Lender or its successors in interest. The successor trustee, without conveyance of the Property,
shall succeed to all the title, power, and duties conferred upon the Trustee in this Deed of Trust and by applicable law. This procedure for
substitution of Trustee shall govern to the exclusion of all other provisions for substitution.
NOTICES. Any notice required to be given under this Deed of Trust, including without limitation any notice of default and any notice of sale
by
shall be given in writing, and shall be effective when actually delivered, when actually received by telefacsimile (unless otherwise required
class,
law), when deposited with a nationally recognized overnight courier, or, if mailed, when deposited in the United States mail, as first
of
notices
of
copies
All
Trust.
of
Deed
this
of
certified or registered mail postage prepaid, directed to the addresses shown near the beginning
foreclosure from the holder of any lien which has priority over this Deed of Trust shall be sent to Lender's address, as shown near the beginning
other
the
to
notice
of this Deed of Trust. Any party may change its address for notices under this Deed of Trust by giving formal written
parties, specifying that the purpose of the notice is to change the party's address. For notice purposes, Granter agrees to keep Lender informed
by
at all times of Grantor's current address. Unless otherwise provided or required by law, if there is more than one Granter, any notice given
Lender to any Granter is deemed to be notice given to all Granters.
EXHIBIT "A". An exhibit, titled "EXHIBIT "A"," is attached to this Deed of Trust and by this reference is made a part of this Deed of Trust just
as if all the provisions, terms and conditions of the Exhibit had been fully set forth in this Deed of Trust.

MISCELLANEOUS PROVISIONS. The following miscellaneous provisions are a part of this Deed of Trust:
Amendments. This Deed of Trust, together with any Related Documents, constitutes the entire understanding and agreement of the parties
as to the matters set forth in this Deed of Trust. No alteration of or amendment to this Deed of Trust shall be effective unless given in
writing and signed by the party or parties sought to be charged or bound by the alteration or amendment.
Annual Reports. If the Property is used for purposes other than Grantor's residence, Grantor shall furnish to Lender, upon request, a
certified statement of net operating income received from the Property during Grantor's previous fiscal year in such form and detail as
Lender shall require. "Net operating income" shall mean all cash receipts from the Property less all cash expenditures made in connection
with the operation of the Property.
Caption Headings. Caption headings in this Deed of Trust are for convenience purposes only and are not to be used to interpret or define
the provisions of this Deed of Trust.
Merger. There shall be no merger of the interest or estate created by this Deed of Trust with any other interest or estate in the Property at
any time held by or for the benefit of Lender in any capacity, without the written consent of Lender.
Governing Law. With respect to procedural matters related to the perfection and enforcement of Lender's rights against the Property, this
Deed of Trust will be governed by federal law applicable to Lender and to the extent not preempted by federal law, the laws of the State of
Idaho. In all other respects, this Deed of Trust will be governed by federal law applicable to Lender and, to the extent not preempted by
federal law, the laws of the State of Oregon without regard to its conflicts of law provisions. However, If there ever is a question about
whether any provision of this Deed of Trust Is valid or enforceable, the provision that is questioned will be governed by whichever state or
federal law would find the provision to be valid and enforceable. The loan transaction that Is evidenced by the Note and this Deed of Trust
has been applied for, considered, approved and made, and all necessary loan documents have been accepted by Lender In the State of
Oregon.
Joint and Several Liability. All obligations of Borrower and Granter under this Deed of Trust shall be joint and several, and all references to
Grantor shall mean each and every Grantor, and all references to Borrower shall mean each and every Borrower. This means that each
Grantor signing below is responsible for all obligations in this Deed of Trust.
No Waiver by Lender. Lender shall not be deemed to have waived any rights under this Deed of Trust unless such waiver is given in writing
and signed by Lender. No delay or omission on the part of Lender in exercising any right shall operate as a waiver of such right or any
other right. A waiver by Lender of a provision of this Deed of Trust shall not prejudice or constitute a waiver of Lender's right otherwise to
demand strict compliance with that provision or any other provision of this Deed of Trust. No prior waiver by Lender, nor any course of
dealing between Lender and Granter, shall constitute a waiver of any of Lender's rights or of any of Grantor's obligations as to any future
transactions. Whenever the consent of Lender is required under this Deed of Trust, the granting of such consent by Lender in any instance
shall not constitute continuing consent to subsequent instances where such consent is required and in all cases such consent may be
granted or withheld in the sole discretion of Lender.
Severabillty. If a court of competent jurisdiction finds any provision of this Deed of Trust to be illegal, invalid, or unenforceable as to any
person or circumstance, that finding shall not make the offending provision illegal, invalid, or unenforceable as to any other person or
circumstance. If feasible, the offending provision shall be considered modified so that it becomes legal, valid and enforceable. If the
offending provision cannot be so modified, it shall be considered deleted from this Deed of Trust. Unless otherwise required by law, the
illegality, invalidity, or unenforceability of any provision of this Deed of Trust shall not affect the legality, validity or enforceability of any
other provision of this Deed of Trust.
Successors and Assigns. Subject to any limitations stated in this Deed of Trust on transfer of Grantor's interest, this Deed of Trust shall be
binding upon and inure to the benefit of the parties, their successors and assigns. If ownership of the Property becomes vested in a person
other than Granter, Lender, without notice to Granter, may deal with Grantor's successors with reference to this Deed of Trust and the
Indebtedness by way of forbearance or extension without releasing Granter from the obligations of this Deed of Trust or liability under the
indebtedness.
Time is of the Essence. Time is of the essence in the performance of this Deed of Trust.
Waive Jury. All parties to this Deed of Trust hereby waive the right to any jury trial in any action, proceeding, or counterclaim brought by
any party against any other party.
Waiver of Homestead Exemption. Grantor hereby releases and waives all rights and benefits of the homestead exemption laws of the State
of Idaho as to all Indebtedness secured by this Deed of Trust.
DEFINITIONS. The following capitalized words and terms shall have the following meanings when used in this Deed of Trust. Unless
specifically stated to the contrary, all references to dollar amounts shall mean amounts in lawful money of the United States of America. Words
not
and terms used in the singular shall include the plural, and the plural shall include the singular, as the context may require. Words and terms
otherwise defined in this Deed of Trust shall have the meanings attributed to such terms in the Uniform Commercial Code:
Beneficiary. The word "Beneficiary" means BANK OF EASTERN OREGON, and its successors and assigns.
Borrower. The word "Borrower" means APACHE MOTORSPORTS, INC.; and TOMAHAWK PROPERTIES, LLC and includes all co-signers
and co-makers signing the Note and all their successors and assigns.
Deed of Trust. The words "Deed of Trust" mean this Deed of Trust among Grantor, Lender, and Trustee, and includes without limitation all
assignment and security interest' provisions relating to the Personal Property and Rents.
Default. The word "Default" means the Default set forth in this Deed of Trust in the section titled "Default".
Environmental Laws. The words "Environmental Laws" mean any and all state, federal and local statutes, regulations and ordinances
relating to the protection of human health or the environment, including without limitation the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. Section 9601, et seq. ("CERCLA"), the Superfund Amendments and
Reauthorization Act of 1986, Pub. L. No. 99-499 ("SARA"), the Hazardous Materials Transportation Act, 49 U.S.C. Section 1801, et seq.,
the Resource Conservation and Recovery Act. 42 U.S.C. Section 6901, et seq., or other applicable state or federal laws, rules, or
regulations adopted pursuant thereto.
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Loan No: 10576825

Page 6

Event of Default. The words "Event of Default" mean any of the events of default set forth in this Deed of Trust in the events of default
section of this Deed of Trust.
Grantor. The word "Grantor" means BRETT W. BENNETT and MARYE. BENNETT.
Guarantor. The word "Guarantor" means any guarantor, surety, or accommodation party of any or all of the Indebtedness.
Guaranty. The word "Guaranty" means the guaranty from Guarantor to Lender, including without limitation a guaranty of all or part of the

Note.
Hazardous Substances. The words "Hazardous Substances" mean materials that, because of their quantity, concentration or physical,
chemical or infectious characteristics, may cause or pose a present or potential hazard to human health or the environment when
improperly used, treated, stored, disposed of, generated, manufactured, transported or otherwise handled. The words "Hazardous
Substances" are used in their very broadest sense and include without limitation any and all hazardous or toxic substances, materials or
waste as defined by or listed under the Environmental Laws. The term "Hazardous Substances" also includes, without limitation, petroleum
and petroleum by-products or any fraction thereof and asbestos.
Improvements. The word "Improvements" means all existing and future improvements, buildings, structures, mobile homes affixed on the
Real Property, facilities, additions, replacements and other construction on the Real Property.
Indebtedness. The word "Indebtedness" means all principal, interest, and other amounts, costs and expenses payable under the Note or
Related Documents, together with all renewals of, extensions of, modifications of, consolidations of and substitutions for the Note or
Related Documents and any amounts expended or advanced by Lender to discharge Grantor's obligations or expenses incurred by Trustee
or Lender to enforce Grantor's obligations under this Deed of Trust, together with interest on such amounts as provided in this Deed of
Trust.
Lender. The word "Lender" means BANK OF EASTERN OREGON, its successors and assigns.
Note. The word "Note" means the promissory note dated April 1O, 2008, in the original principal amount of $100,000.00 from
Borrower to Lender, together with all renewals of, extensions of, modifications of, refinancings of, consolidations of, and substitutions for
the promissory note or agreement. The maturity date of this Deed of Trust is May 5, 2009. NOTICE TO GRANTOR: THE NOTE CONTAINS
A VARIABLE INTEREST RATE.
Personal Property. The words "Personal Property" mean all equipment, fixtures, and other articles of personal property now or hereafter
owned by Granter, and now or hereafter attached or affixed to the Real Property; together with all accessions, parts, and additions to, all
replacements of, and all substitutions for, any of such property; and together with all proceeds (including without limitation all insurance
proceeds and refunds of premiums) from any sale or other disposition of the Property.
Property. The word "Property" means collectively the Real Property and the Personal Property.
Real Property. The words "Real Property" mean the real property, interests and rights, as further described in this Deed of Trust.

The words "Related Documents" mean all promissory notes, credit agreements, loan agreements, environmental
agreements, guaranties, security agreements, mortgages, deeds of trust, security deeds, collateral mortgages, and all other instruments,
agreements and documents, whether now or hereafter existing, executed in connection with the Indebtedness.
Rents. The word "Rents" means all present and future rents, revenues, income, issues, royalties, profits, and other benefits derived from
the Property.
Trustee. The word "Trustee" means 1ST AMERICAN TITLE CO. OF MALHEUR COUNTY, whose address is 81 S. OREGON ST., ONTARIO,
OR 97914 and any substitute or successor trustees.
ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF THIS DEED OF TRUST, AND EACH GRANTOR AGREES TO ITS
Related Documents.

STATE OF

0/Je..c,.o..J

COUNTY OF

/4,Mtf lA[l:

i ,._•'.· .. •••""'"'-----~

L,

AJ.f i.-

C 1Nf>GL<...
in the year 2 0 ~ .. , before me l>.e..v-.."'-'S
fl..,
day of
On this
- - + - - - - - - - , a notary public in and for the State of Idaho, personally appeared BRETT W, BENNETT and MARY E.
), to be the persons whose
BENNETT, known or identified to me (or proved to me on the oath of
it 1 · rument and acknowledged to me that they executed the same.
crib to t

/0

Residing at

lJ/"f~
/- "Z-/- ZC) f /
My commission expires
Nota

Od'P'7W::l3)

Pub 1c f o r ~

REQUEST FOR FULL RECONVEYANCE
(To be used only when obligations have been paid in full)

To: - - - - - - - - - - - - - - - - ~ Trustee
The undersigned is the legal owner and holder of all Indebtedness secured by this Deed of Trust. All sums secured by this Deed of Trust have
been fully paid and satisfied. You are hereby directed, upon payment to you of any sums owing to you under the terms of this Deed of Trust or
pursuant to any applicable statute, to cancel the Note secured by this Deed of Trust (which is delivered to you together with this Deed_ of Trust),
and to reconvey, without warranty, to the parties designated by the terms of this Deed of Trust, the estate now held by you under this Deed of
Trust. Please mail the reconveyance and Related Documents to:
Date: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Beneficiary: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Its:

LASER PRO Lending, Ver. 5.40.00.003

Copr. Harland Financial Solutions, Inc. 1997, 2008.
C:\WINCFI\CFI\LPL\G01.FC TR-6426 PR-NONRVLOC

All Rights Reserved.

- ID/OR
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EXHIBIT "A"
This EXHIBIT "A" is attached to and by this reference is made a part of the Deed of Trust, dated April 1 0, 2 0 0 8, and executed in connection
with a loan or other financial accommodations between BANK OF EASTERN OREGON and APACHE MOTORSPORTS, INC.; and TOMAHAWK
PROPERTIES, LLC.
That portion of the West Half of the Southwest Quarter of the Southwest Quarter in Section 35, Township 9 North, Range 5 West of the Boise
Meridian, Payette County, Idaho, described as follows:
Beginning at a point located 25 feet East and 718.3 feet North of the Southwest corner of said Section;
Thence East to the East side line of said West Half of the Southwest Quarter of the Southwest Quarter;
Thence North 261.2 feet;
Thence West to a point due North of the Point Of Beginning;
Thence South 261.2 feet to the Point Of Beginning,
EXCEPT the North 100 feet of the West 330 feet thereof.

Instrument # 362655
PAYETTE COUNTY

04:14:55 No.of Pages: 7
Recorded for : ALLIANCE TIT
CROW

4·11-2008

SETTY J DRESSEN

Ex-Officio Recorder Dep
Index to: DEED OF TRUST

x-=a~or.it~11:a-:.,-~.:..--t---=~=--------

x~i.j;uQJ
LASERPROL1ndlng, Vet. 5.40.00.003 Copr.HartandFinancialSotuliona,lnc.1997,2001

Al Rlglltl R..erved.

• IOIOR C:\WINCFI\CFI\LPL\001.FC TR-11428 PR-N<>f,fiVI.OC
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TltPID JUDQAI..DISTAICTcxurr
Payette County, ldaoo

0367053
Brian D. DiFonzo, ISB #7648
YTURRI ROSE LLP
PO Box 450
Fruitland, ID 83619
(208) 452-3209
(541) 889-2432 - facsimile
law@yturrirose.com
Of Attorneys for Plaintiff

JUlll-5 2tl10
AM

.

PM.

BETTY J. Ila lE888J

Instrument # 367053
STATE OF IDAHO, PAYETTE COUNTY
6-17-2010
10:55:33 No. of Pages· 3
Recorded for : YTURRI R8SE LLP
BETTY J DRESSEN
F
Ex-otnclo Recorder Deputy
Index to: ABSTRACT OF JUDG

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF PAYETTE
BANK OF EASTERN OREGON, a
banking corporation,

Case No.
ABSTRACT OF JUDGMENT

Plaintiff,
vs.
BRETT W. BENNETT, an
individual, and MARYE.
BENNETT, an individual,
Defendants.
Judgment Creditor:

Bank of Eastern Oregon
PO Box 39
Heppner, OR 97836

Judgment Debtor:

Brett W. Bennett
Mary E. Bennett
301 South Iowa Avenue
Payette, ID 83661

Amount of Judgment:
Note No. 10574507

Principal:

$17,004.00

Pre-judgment interest: $18,297.37 through May 3,
2010, plus per diem interest of $9.31, simple
interest, from and after May 3, 2010 until the date
of entry of judgment.

Page 1 -
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0367053
Late Fees:

$

500.00

Post-judgment interest: On principal of $17,004.00,
plus on all accrued pre-judgment interest through
the date of entry of judgment, plus on late fees, at
the rate of 18% per annum, simple interest, from and
after the date of entry of judgment until paid.
Note No. 10574499

Principal:

$134,422.41

Pre-judgment interest: $7,813.55 through May 3,
2010, plus per diem interest of $24.46, simple
interest, from and after May 3, 2010 until the date
of entry of judgment.
Late Fees:

$

500.00

Post-judgment interest: On principal of $134,422.41,
plus on all accrued pre-judgment interest through
the date of entry of judgment, plus on late fees, at
the rate of 18% per annum, simple interest, from and
after the date of entry of judgment until paid.
Note No. 100066

Principal:

$30,171.16

Pre-judgment interest: $4,691.16 through May 3,
2010, plus per diem interest of $6.81, simple
interest, from and after May 3, 2010 until the date
of entry of judgment.
Late Fees:

$

500.00

Post-judgment interest: On principal of $30,171.16,
plus on all accrued pre-judgment interest through
the date of entry of judgment, plus on late fees, at
the rate of 18% per annum, simple interest, from and
after the date of entry of judgment until paid.
Note No. 10576825

Principal:

$100,000.00

Pre-judgment interest: $5,063.01 through May 3,
2010, plus per diem interest of $16.44, simple
interest, from and after May 3, 2010 until the date
of entry of judgment.
Late Fees:

Page 2 -
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0367053
Post-judgment interest: On principal of $100,000.00,
plus on all accrued pre-judgment interest through
the date of entry of judgment, plus on late fees, at
the rate of 18% per annum, simple interest, from and
after the date of entry of judgment until paid.
Recorded

as

Instrument

No.

0367053

property records of Payette County,

Idaho on

in

the

real

JUN 17 2010

2010.
I certify that the above is a true and correct Abstract of
the Judgment entered in the above-entitled case.
Date of issuance of this Abstract,
2010.

Clerk
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Case 10-02273-JDP

Claim 10

Filed 11/10/10

Desc Main Document

Page 1 of 4

Bl0 (Official Form 10) (04/10)

UNITED STATES BANKRUPTCY COURT District of Idaho [LIVE]
Name of Debtor: Bret W Bennett
Mary Elizabeth Bennett

PROOF OF CLAIM
Case Number:

10-02273

NOTE: This fom, should not be used to make a claim for an administrative expense arising after the commencement of the case. A request for payment of an
administrative ex ense may be filed pursuant to II U.S.C. § 503.
Name of Creditor (the person or other entity to whom the debtor owes money or property):

□Check this box to indicate that this claim

amends a previously filed claim.

Bank of Eastern Oregon
Name and address where notices should be sent:
P;uik of Eas.lerr;?~on

Court Claim Number: _ _ _ _ __
(if k,iow,i)

P0 boJC'Y\
)Hi2fp,,u,
0\1B'¼

oe.

Filed on: _ _ _ _ _ _ _ __

Telephone number:

from-::;ibfiiie.)':(,

Name and address where payment should be sent (if different

□ Check Ibis box if you are aware that anyone
else has filed a proof of claim relating lo your

claim. Attach copy of statement giving
particulars.
□ Check this box if you are the debtor or trustee

Telephone number:

in Ibis case.

1. Amount of Claim as of Date Case Filed:
If all or part of your claim is secured, complete item 4 below; however, if all of your claim is unsecured, do not
complete item 4.

5. Amount of Claim Entitled to Priority under
11 U.S.C. §507(a), If any portion of your
claim falls in one of the following categories,
check the box and state the amount.

If all or part of your claim is entitled to priority, complete item 5.
Specify the priority of the claim.
□ Check this box if claim includes interest or other charges in addition to the principal amount of claim. Attach

itemized statement of interest or charges.

□ Domestic support obligations under 11

U.S.C. §507(a){l)(AI or (a)(l)(B).

(>-\,<L'/

. .,\. .,, ''.'.'.ruAr.,,._~
\~~
(See instruction #2 on reverse side.) ~
1-3-...L_as_t_ll_o_u_r_di_'g-i-ts-of_a_n_:,;_·-nu_m_b_e_r_b__
y_w_hi
___ch-c-re_di
___
to_r_i_d_e-nt_lfi_es_d_e_b_to_r:...,.(,.;~=C\~=\=\==============--------1

2. Basis for Claim:

3a. Debtor may have scheduled account as: _ _ _ _ _ _ _ __
(Seeinstruction #3a on reverse side.)

4. Secured Claim (See instruction #4 on reverse side.)

D Real Estate

$ ll, 725 •) earned within 180 days before
filing of the bankruptcy petition or cessation
of the debtor's business, whichever is earlier
- 11 U.S.C. §507 (a)(4).
□Contributions lo an employee benefit plan •· l !

Check the appropriate box if your claim is secured by a lien on property or a right of setoff and provide the
requested information.
Nature of property or right of setoff:
Describe:

□ Wages, salaries, or commissions (up to

D Motor Vehicle

□ Other

U.S.C. §507 (a)(5).
□ Up to $2,600* of deposits toward purchase,

lease. or rental of property or services for
personal, family, or household use - l l U.S.C.
§507 (a)(7).

Value of Property:$_ _ _ _ _ _ _ Annual Interest Rate_%
Amount of arrearage and other charges as of time case filed included in secured claim,
if any:$_ _ _ _ _ _ _ _ Basis for perfection: _ _ _ _ _ _ _ __
Amount of Secured Claim: $ _ _ _ _ _ _ _ _ Amount Unsecured:$_ _ _ _ _ _ __

6. Credits: The amount of all payments on this claim has been credited for the purpose of making this proof of claim.

□ Taxes or penalties owed to governmental units

- 11 U.S.C. §507 (aJ(8J.
□Other - Specify applicable paragraph of l l
U.S.C. §507 (aJ(___).

Amount entitled to priority:

7. Documents: Attach redacted copies of any documents that support the claim, such as promissory notes, purchase
orders, invoices, itemized statements of running accounts, contracts, judgments, mortgages, and security agreements.
You may also attach a summary. Al!ach redacted copies of documents providing evidence of perfection of a security
interest. You may also a!!acb a summary. (See instruction 7 and definition of "redacted" 011 reverse side.)
DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFI'ER
SCANNING.

If the documents are not available, please explain:

Date: U/OPJ/lo

Signature: The person filing this claim must sign ·1.
person authorized to file this claim and state addr
above. Attach copy of power of attorney, if any.

s·

*Amounts are subject to adjustment on 411113
and every 3 years thereafter with respect to
cases commenced on or after the date of
adjustment.

and print name and title, if any, of the creditor or other
e number if different from the notice address

FOR COURT USE ONLY

Penally for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571.
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DISTRICT
COURT
0367 053
Payitte County, Idaho
Brian D. Difonz o, ISB #7648
YTURRI ROSE LLP
PO Box 450
_ _..........A.Mf!l
Fruitl and, ID 83619
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(208) 452-32 09
(541) 889-24 32 - facsim ile
law@ yturrir ose.co m

Case 10-02273-JDP

Claim 10

Filed 11/10/10

JUtll 5 2mo

Of Attorn eys for Plain tiff

Instrument # 367053
STATE OF IDAHO, PAYETTE COUNTY
6•17-2010
10:55:33 No. of Pages· 3
Recorded for : YTURRI ROSE LLP
BETTY J DRESSEN
F
Ex-Officio Recorder Deputy _j_~~~, US--Z.1 ~
Index to: ABSTRACT OF JUDGMENT · M C

IN THE DISTR ICT COURT OF THE THIRD JUDICI AL DISTR ICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF PAYETTE
BANK OF EASTERN OREGON, a
bankin g corpo ration ,
Plain tiff,
vs.
BRETT W. BENNETT, an
indivi dual, and MARY E.
BENNETT, an indivi dual,

______Defen
___dants.
_______

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No.
ABSTRACT OF JUDGMENT

Judgm ent Credi tor:

Bank of Easter n Oregon
PO Box 39
Heppn er, OR 97836

Judgm ent Debto r:

Brett W. Benne tt
Mary E. Benne tt
301 South Iowa Avenu e
Payet te, ID 83661

Amoun t of Judgm ent:
Note No. 105745 07

Princ ipal:

$17,00 4.00

Pre-ju dgmen t intere st: $18,29 7.37 throug h May 3,
2010, plus per diem intere st of $9.31, simple
intere st, from and after May 3, 2010 until the date
of entry of judgm ent.

Page 1 -
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Case 10-02273-JDP

Claim 10

Late Fees:

Filed 11/10/10

Desc Main Document

0367 053

$

Page 3 of 4

500.00

Post-ju dgmen t intere st: On princip al of $17,00 4.00,
plus on all accrued pre-jud gment intere st through
the date of entry of judgme nt, plus on late fees, at
the rate of 18% per annum, simple intere st, from and
after the date of entry of judgme nt until paid.
Note No. 105744 99

Princi pal:

$134,42 2.41

Pre-jud gment intere st: $7,813 .55 through May 3,
2010, plus per diem intere st of $24.46 , simple
intere st, from and after May 3, 2010 until the date
of entry of judgme nt.
Late Fees:

500.00

$

Post-ju dgmen t intere st: On princip al of $134,4 22.41,
plus on all accrued pre-jud gment intere st through
the date of entry of judgme nt, plus on late fees, at
the rate of 18% per annum, simple intere st, from and
after the date of entry of judgme nt until paid.
Note No. 100066

Princi pal:

$30,17 1.16

Pre-jud gment intere st: $4,691 .16 through May 3,
2010, plus per diem intere st of $6.81, simple
intere st, from and after May 3, 2010 until the date
of entry of judgme nt.
Late Fees:

500.00

$

Post-ju dgmen t intere st: On princip al of $30,17 1.16,
plus on all accrued pre-jud gment intere st through
the date of entry of judgme nt, plus on late fees, at
the rate of 18% per annum, simple intere st, from and
after the date of entry of judgme nt until paid.
Note No. 105768 25

Princi pal:

$100,00 0.00

Pre-jud gment intere st: $5,063 .01 through May 3,
2010, plus per diem intere st of $16.44 , simple
intere st, from and after May 3, 2010 until the date
of entry of judgme nt.
Late Fees:

Page 2 -
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Case 10-02273-JDP

Claim 10

Filed 11/10/10

Desc Main Document
036 705 3

Page 4 of 4

Post- judom ent inter est: On princ ipal of $100, 000.0 0,
pl us on all accru ed pre-ju dgme nt inter est throu gh
the date of entry of judgm ent, plus on late fees, at
the rate of 18% per annum , simpl e inter est, from and
after the date of entry of judgm ent until paid.
Recor ded

as

Instru ment

No.

036 705 3

prope rty recor ds of Payet te Coun ty,

in

the

real

Idaho on

2010.
I certi fy that the above is a true and corre ct Abstr act
of
the Judgm ent enter ed in the abov e-ent itled case.
Date of issua nce of this Abstr act,
2010.

Clerk
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Case 10-02273-JDP

Doc 45

Filed 08/05/11 Entered 08/05/11 10:56:49
Page 1 of 10

Desc

UNITED STATES BANKRUPTCY COURT
DISTRICT OF IDAHO

In re: BENNETT, BRET W.
BENNETT, MARY ELIZABETH

§

Case No. 10-02273

§
§
§

Debtor(s)

CHAPTER 7 TRUSTEE'S FINAL ACCOUNT AND DISTRIBUTION
REPORT CERTIFICATION THAT THE ESTATE HAS BEEN FULLY ADMINISTERED
AND APPLICATION TO BE DISCHARGED (TDR)
Jeremy Gugino, chapter 7 trustee, submits this Final Account,
Certification that the Estate has been Fully Administered and Application to be Discharged.
1) All funds on hand have been distributed in accordance with the Trustee's Final Report
and, if applicable, any order of the Court modifying the Final Report. The case is fully
administered and all assets and funds which have come under the trustee's control in this case
have been properly accounted for as provided by law. The trustee hereby requests to be
discharged from further duties as a trustee.
2) A summary of assets abandoned, assets exempt, total distributions to claimants, claims
discharged without payment, and expenses of administration is provided below:

Assets Abandoned: $310,780.00
(without deducting any secured claims)

Assets Exempt:

$211,883.50

Total Distribution to Claimants: $5,830.14

Claims Discharged
Without Payment: $377,247.46

Total Expenses of Administration: $1,507.33

7,337.47
(see Exhibit 1 ), minus funds paid to the debtor
3) Total gross receipts of$
and third parties of$
0.00
(see Exhibit 2 ), yielded net receipts of $7,337.47
from the liquidation of the property of the estate, which was distributed as follows:

UST Form 101-7-TDR (10/1/2010)
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CLAIMS
SCHEDULED

CLAIMS
ASSERTED

CLAIMS
ALLOWED

$267,901.38

$1 ,284.74

$0.00

$0.00

0.00

1,507.33

1,507.33

1,507.33

0.00

0.00

0.00

0.00

941.00

0.00

0.00

0.00

371 ,990.29

352,429.83

352,429.83

5,830.14

$640,832.67

$355,221.90

$353,937.16

$7,337.47

SECURED CLAIMS
(fromExhibit 3)

CLAIMS
PAID

PRIORITY CLAIMS:
CHAPTER 7 ADMIN. FEES

AND CHARGES
(from Exhibit 4)
PRIOR CHAPTER
ADMIN. FFES AND
CHARGES (fromExhibit 5)
PRIORITY UNSECURED
CLAIMS (from Exhibit 6)
GENERAL UNSECURED
CLAIMS (fromExhibit 7)
TOTAL DISBURSEMENTS

4) This case was originally filed under Chapter 7 on July 16, 2010.
The case was pending for 13 months.
5) All estate bank statements, deposit slips, and canceled checks have been submitted to
the United States Trustee.
6) An individual estate property record and report showing the final accounting of the
assets of the estate is attached as Exhibit 8 . The cash receipts and disbursements records for
each estate bank account, showing the final accounting of the receipts and disbursements of
estate funds is attached as Exhibit 9 .
Pursuant to Fed R Bank P 5009, I hereby certify, under penalty of perjury, that the
foregoing report is true and correct.
Dated: 07/28/2011

By: ls/Jeremy Gugino
Trustee

STATEMENT: This Uniform Form is associated with an open bankruptcy case, therefore, Paperwork Reduction
Act exemption 5 C.F.R. § 1320.4(a)(2) applies.
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EXHIBITS TO
FINAL ACCOUNT

EXHIBIT 1 -GROSS RECEIPTS
UNIFORM
TRAN.CODE1

DESCRIPTION

$AMOUNT
RECEIVED

Intermountain Community Bank-Checking

1129-000

18.75

Intermountain Community Bank-Savings

1129-000

18.75

Settlement of 548 (a) (1) (B) action for Dodge Neon

1241-000

3,300.00

2010 tax refund

1224-000

3,999.91

Interest Income

1270-000

0.06
$7,337.47

TOTAL GROSS RECEIPTS
1

The Uniform Transaction Code is an accounting code assigned by the trustee for statistical reporting purposes.

EXHIBIT 2 -FUNDS PAID TO DEBTOR & THIRD PARTIES
PAYEE

UNIFORM
TRAN.CODE

DESCRIPTION

$AMOUNT
PAID

None

TOTAL FUNDS PAID TO DEBTOR AND THIRD
PARTIES

$0.00

EXHIBIT 3 -SECURED CLAIMS
CLAIMS
SCHEDULED

CLAIM
NO.

CLAIMANT

UNIFORM
TRAN.
CODE

5

Payette County Treasurer

4110-000

NOTFILED

Les Schwab

4110-000

600.00

N/A

N/A

0.00

NOTFILED

Washington Federal Savings

4110-000

164,391.38

N/A

N/A

0.00

NOTFILED

Bank of the West

4110-000

12,910.00

N/A

N/A

0.00

NOTFILED

Bank of the West Sunset

4110-000

90,000.00

N/A

N/A

0.00

TOTAL SECURED CLAIMS

(from Form

CLAIMS
ASSERTED

CLAIMS
ALLOWED

CLAIMS
PAID

6D)

N/A

1,284.74

$267,901.38

UST Form 101-7-TDR (10/1/2010)
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EXHIBIT 4 -CHAPTER 7 ADMINISTRATIVE FEES and CHARGES
UNIFORM
TRAN.
CODE

PAYEE

CLAIMS
SCHEDULED

CLAIMS
ASSERTED

CLAIMS
ALLOWED

CLAIMS
PAID

Jeremy Gugino

2100-000

N/A

1,483.75

1,483.75

1,483.75

Jeremy Gugino

2200-000

N/A

23.58

23.58

23.58

N/A

1,507.33

1,507.33

1,507.33

TOTAL CHAPTER 7 ADMIN. FEES
AND CHARGES

EXHIBIT 5 -PRIOR CHAPTER ADMINISTRATIVE FEES and CHARGES
UNIFORM
TRAN.
CODE

PAYEE

CLAIMS
SCHEDULED

CLAIMS
ASSERTED

CLAIMS
ALLOWED

CLAIMS
PAID

None

TOTAL PRIOR CHAPTER ADMIN.
FEES AND CHARGES

N/A

0.00

0.00

0.00

EXHIBIT 6 -PRIORITY UNSECURED CLAIMS

CLAIM
NO.
lP

CLAIMANT

UNIFORM
TRAN.
CODE

Oregon Department of Revenue5800-000

TOTAL PRIORITY UNSECURED
CLAIMS

CLAIMS
SCHEDULED
(from Form
6E)
941.00

941.00

CLAIMS
ASSERTED
(from Proofs of
Claim)
N/A

CLAIMS
ALLOWED
N/A

0.00

0.00

CLAIMS
PAID
0.00

0.00

EXHIBIT 7 -GENERAL UNSECURED CLAIMS

CLAIM
NO.

CLAIMANT

UNIFORM
TRAN.
CODE

CLAIMS
SCHEDULED
(from Form
6F)

CLAIMS
ASSERTED
(from Proofs of
Claim)

CLAIMS
ALLOWED

CLAIMS
PAID

2

American Infosource Lp

7100-000

600.00

513. 71

513.71

8.50

3

American Infosource Lp

7100-000

150.00

154.36

154.36

2.55

4

1,019.53

1,019.53

1,019.53

16.87

6

Recovery Management Systems 7100-000
Corp
Capital One Bank (USA), N.A. 7100-000

798.56

967. 60

967.60

16.01

7

Steve White, etal

7100-000

45,000.00

59,170.68

59,170.68

978.84

8

C/O SALLIE MAE, Inc.

7100-000

3,000.00

993.29

993.29

16.43

9

OPHRYS, LLC

7100-000

1,400.00

1,309.47

1,309.47

21.66
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10

Bank of Eastern Oregon

7100 - 000

281 , 597 . 57

281 , 597 . 57

281 , 597 . 57

4,658.38

11

Fia Card Services, NA

7100 - 000

6 , 800 . 00

6 , 703 . 62

6 , 703 . 62

110.90

NOTFILED

Marrow & Fischer

7100 - 000

19,647.84

N/A

N/A

0.00

NOTFILED

American General Finance

7100 - 000

6 , 459 . 04

N/A

N/A

0.00

NOTFILED

Lane Bryant

7100 - 000

100.00

N/A

N/A

0.00

NOTFILED

7100 - 000

1,969.97

N/A

N/A

0.00

NOTFILED

Muir , Clark & Guerrant ,
CPA ' s
US Department of Education

7100 - 000

1,500.00

N/A

N/A

0.00

NOTFILED

Ontario Animal Hospital

7100 - 000

800 . 00

N/A

N/A

0.00

NOTFILED

Ontario Sanitary Service

7100 - 000

206 . 78

N/A

N/A

0.00

NOTFILED

Oregon Department of Taxes

7100 - 000

941 . 00

N/A

N/A

0.00

TOTAL GENERAL UNSECURED
CT AIMS

371 , 990.29

UST Form 101-7-TDR (10/1/2010)
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Exhibit 8

Forml

Page: 1

Individual Estate Property Record and Report
Asset Cases
Case Number: 10-02273
Case Name:

Trustee:

§341(a) Meeting Date:

08/12/10

Claims Bar Date:

12/10/10

1

2

3

Asset Description
(Scheduled And Unscheduled (u) Property)

Petition/
Unscheduled
Values

Estimated Net Value
(Value Determined By Trustee,
Less Liens, Exemptions,
and Other Costs)

Ref. #
301 S. Iowa Ave, Payette,

Jeremy Gugino

Filed (f) or Converted (c): 07/16/10 (D

BENNETT, BRET W.
BENNETT, MARY ELIZABETH

Period Ending: 07/28/11

1

(320100)

190,000.00

0.00

75.00

4

5

6

Property

Sale/Funds
Received by
the Estate

Asset Fully
Administered (FA)/
Gross Value of
Remaining Assets

AbaadQD!HI
OA=§554(a)
DA=§554(c)
DA

0.00

FA

18.75

18.75

FA

75.00

18.75

18.75

FA

7,000.00

0.00

DA

0.00

FA

500.00

0.00

DA

0.00

FA

300.00

0.00

DA

0.00

FA

250.00

0.00

DA

0.00

FA

200.00

0.00

DA

0.00

FA

150.00

0.00

DA

0.00

FA

0.00

0.00

DA

0.00

FA

8,187.78

9.00

DA

0.00

FA

90,907.22

0.00

DA

0.00

FA

Orig . Asset Memo: Imported from original petition
Doc# 16
2

lntermountain Community Bank-Checking
Orig . Asset Memo: Imported from original petition
Doc# 16

3

lntermountain Community Bank-Savings
Orig. Asset Memo: Imported from original petition
Doc# 16

4

Household items
Orig . Asset Memo: Imported from original petition
Doc# 16

5

Tea Cups (Antiques)
Orig . Asset Memo: Imported from original petition
Doc# 16

6

Work Clothing & Personal Clothing
Orig. Asset Memo: Imported from original petition
Doc# 16

7

Wedding Rings
Orig . Asset Memo: Imported from original petition
Doc# 16

8

Remmington 870 20 Gauge shot gun
Orig . Asset Memo: Imported from original petition
Doc# 16

9

Officiating uniforms for softball, wrestling & f
Orig. Asset Memo: Imported from original petition
Doc# 16

10

Term Life insurance policy through American Fide
Orig . Asset Memo: Imported from original petition
Doc# 16

11

ING Financial Retirement Account PEIA0000023055E
Orig . Asset Memo: Imported from original petition
Doc# 16

12

PERSI

Printed: 07/28/201111 :48 AM
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Individual Estate Property Record and Report
Asset Cases
Case Number: 10-02273
Case Name:

Trustee:

(320100)

Jeremy Gugino

Filed (f) or Converted (c): 07/16/10 (D

BENNETT, BRET W.
BENNETT, MARY ELIZABETH

Period Ending: 07/28/11

§341(a) Meeting Date:

08/12/10

Claims Bar Date:

12/10/10

1

2

3

Asset Description
(Scheduled And Unscheduled (u) Property)

Petition/
Unscheduled
Values

Estimated Net Value
(Value Determined By Trustee,
Less Liens, Exemptions,
and Other Costs)

Ref. #

4

5

6

Property

Sale/Funds
Received by
the Estate

Asset Fully
Administered (FA)/
Gross Value of
Remaining Assets

Aba □ dQD!HI

OA=§554(a)
DA=§554(c)

Orig . Asset Memo: Imported from original petition
Doc# 16
13

2006 VW Passat with 53,000 miles in good conditi

9,000.00

0.00

DA

0.00

FA

1,100.00

0.00

DA

0.00

FA

2,300.00

0.00

DA

0.00

FA

60.00

0.00

DA

0.00

FA

Unknown

Unknown

3,300.00

FA

Orig. Asset Memo: Imported from original petition
Doc# 16
14

1993 Ford F150 Pickup with over 150,000 miles
Orig . Asset Memo: Imported from original petition
Doc# 16

15

2001 Saturn 300L in fair condition
Orig . Asset Memo: Imported from original petition
Doc# 16

16

1 dog
Orig. Asset Memo: Imported from original petition
Doc# 16

17

Settlement of 548(a)(1)(B) action for Dodge Neon (u)

18

Mosberg 12 Gauge Shot gun

225.00

0.00

DA

0.00

FA

19

Custom Made Rifle 30.06

600.00

0.00

DA

0.00

FA

20

2010 tax refund (u)

0.00

0.00

3,999.91

FA

Int

INTEREST (u)

Unknown

N/A

0.06

FA

21

Assets

$310,930.00

$46.50

$7,337.47

$0.00

Totals (Excluding unknown values)

Major Activities Affecting Case Closing:

04/18/11 Amended TFR sent to UST
04/01/11: 2010 tax refunds due estate $3,273.98 - will need to re do TFR - called atty's office and told Jeff to have debtors bring in money.
09/14/10: demand for $37.50
Initial Projected Date Of Final Report (TFR):

August 12, 2011

Current Projected Date Of Final Report (TFR):

March 2, 2011 (Actual)

Printed: 07/28/201111 :48 AM
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Page: 1

Cash Receipts And Disbursements Record
Case Number:

10-02273

Case Name:

Trustee:

Jeremy Gugino (320100)

BENNETT, BRET W.

Bank Name:

The Bank of New York Mellon

BENNETT, MARY ELIZABETH

Account:

9200-19352479-65 - Money Market Account

Taxpayer ID#: 38-6934233

Blanket Bond:

$82,344,543.00 (per case limit)

Period Ending: 07/28/11

Separate Bond: N/A

1

2

Trans.
Date

{Ref#}/
Check#

09/14/10

{17}

09/27/10

4

3

Paid To/ Received From

Description of Transaction

T-Code

Bret Bennett

settlement of 548a1 b action for dodge neon

Bret Bennett

Bank Accounts

{2}
{3}

1241-000

18.75

1129-000

18.75

1129-000

09/30/10

Int

The Bank of New York Mellon

Interest posting at 0.0100%

1270-000

10/29/10

Int

The Bank of New York Mellon

Interest posting at 0.0100%

11/30/10

Int

The Bank of New York Mellon

Interest posting at 0.0100%

12/16/10

Int

The Bank of New York Mellon

Current Interest Rate is 0.0100%

12/16/10

5

6

7

Receipts
$

Disbursements
$

Money Market
Account Balance

3,300 .00

3,300.00

37.50

3,337.50
3,337.50
3,337.50

0.01

3,337.51

1270-000

0.02

3,337.53

1270-000

0.02

3,337.55

1270-000

0.01

9999-000

ToAccount#92001935247966

ACCOUNT TOTALS
Less: Bank Transfers

Subtotal

0.00

3,337.56

3,337.56

$0.00

0.00

3,337.56

3,337.56

0.00

$3,337.56

$0.00

Less: Payments to Debtors

NET Receipts/ Disbursements

{} Asset reference(s)

3,337.56
3,337.56

0.00

Printed: 07/28/2011 11 :48 AM
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Cash Receipts And Disbursements Record
Case Number:

10-02273

Case Name:
Taxpayer ID#:

Trustee:

Jeremy Gugino (320100)

BENNETT, BRET W.

Bank Name:

The Bank of New York Mellon

BENNETT, MARY ELIZABETH

Account:

9200-19352479-66 - Checking Account

38-6934233

Blanket Bond:

$82,344,543.00 (per case limit)

Period Ending: 07/28/11

1

2

Trans.
Date

{Ref#}/
Check#

12/16/10

Separate Bond: N/A

4

3

Paid To/ Received From

Description of Transaction

T-Code

From Account #92001935247965

5

6

7

Receipts
$

Disbursements
$

Checking
Account Balance

9999-000

3,337.56
3,999.91

3,337.56

04/13/11

{20}

Bret Bennett

tax refunds

1224-000

05/27/11

101

Recovery Management Systems

Dividend paid 1.65% on $1,019.53; Claim# 4;

7100-000

16.87

7,320.60

Corp

Filed: $1,019.53; Reference: 4322

Capital One Bank (USA), N.A.

Dividend paid 1.65% on $967.60; Claim# 6;

7100-000

16.01

7,304.59

Dividend paid 1.65% on $59,170.68; Claim# 7; 7100-000

978.84

6,325.75

7100-000

16.43

6,309.32

7100-000

21.66

6,287.66

7100-000

4,658.38

1,629.28

110.90

1,518.38

1,507.33

11 .05

05/27/11

102

7,337.47

Filed: $967.60; Reference: 4996
05/27/11

103

Steve White, etal

Filed: $59,170.68; Reference:
05/27/11

104

C/O SALLIE MAE, Inc.

Dividend paid 1.65% on $993.29; Claim# 8;
Filed: $993.29; Reference: 8636

05/27/11

105

OPHRYS, LLC

Dividend paid 1.65% on $1,309.47; Claim# 9;
Filed: $1,309.47; Reference: 7476

05/27/11

106

Bank of Eastern Oregon

Dividend paid 1.65% on $281,597.57; Claim#
10; Filed: $281,597.57; Reference: 6911

05/27/11

107

Fia Card Services, NA

Dividend paid 1.65% on $6,703.62; Claim# 11 ; 7100-000

05/27/11

108

Jeremy Gugino

COMBINED CHECK FOR TRUSTEE

Filed: $6,703.62; Reference: 3775

COMPENSATION , EXPENSES AND
INTEREST
Dividend paid 100.00%

1,483.75

2100-000

11 .05

23.58

2200-000

11 .05

8.50

7100-000

0.00

2.55

7100-000

0.00

on $1,483.75; Claim# ;
Filed: $1,483.75
Dividend paid 100.00%
on $23.58; Claim# ;
Filed: $23 .58
05/27/11

109

American lnfosource Lp

Combined Check for Claims#2,3
Dividend paid 1.65% on

11.05

0.00

$513.71 ; Claim# 2;
Filed: $513.71;
Reference: 1151
Dividend paid 1.65% on
$154.36; Claim# 3;
Filed : $154.36;
Reference: 8027

ACCOUNT TOTALS
Less: Bank Transfers

Subtotal

7,337.47
3,337.56

0.00

3,999.91

7,337.47

$3,999.91

$7,337.47

Less: Payments to Debtors

NET Receipts/ Disbursements

{} Asset reference(s)

7,337.47

0.00

Printed: 07/28/2011 11 :48 AM
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Cash Receipts And Disbursements Record
Case Number:

10-02273

Case Name:

BENNETT, BRET W.

Bank Name:

The Bank of New York Mellon

BENNETT, MARY ELIZABETH

Account:

9200-19352479-66 - Checking Account

Blanket Bond:

$82,344,543.00 (per case limit)

Taxpayer ID #:

Trustee:

38-6934233

Period Ending: 07/28/11

1

2

Trans.
Date

{Ref#}/
Check#

Jeremy Gugino (320100)

Separate Bond: N/A

3

Paid To/ Received From

4
Description of Transaction

T-Code

5

6

7

Receipts
$

Disbursements
$

Checking
Account Balance

Net
Disbursements

Account
Balances

3,337.56

0.00

0.00

3,999.91

7,337.47

0.00

$7,337.47

$7,337.47

$0.00

Printed: 07/28/2011 11 :48 AM
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Receipts

MMA # 9200-19352479-65
Checking# 9200-19352479-66
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Electronically Filed
6/4/2019 4:13 PM
Third Judicial District, Payette County
Betty Dressen, Clerk of the Court
By: Lindsey Bratcher, Deputy Clerk

Brian DiFonzo, ISB #7648
YTURRI ROSE LLP
PO Box "S"
Ontario, OR 97914
Telephone: (541) 889-5368
Facsimile: (541) 889-2432
bdifonzo@yturrirose.com
Of Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF PAYETTE
)

) Case No.: CV38-19-0402

BRET W. BENNETT, an
individual, and MARYE.
BENNETT, an individual,

)

)
)
)
)

Plaintiffs,
vs.

DEFENDANT'S MOTION TO
DISMISS FOR FAILURE TO STATE
A CLAIM UPON WHICH RELIEF
CAN BE GRANTED

)

) Oral Argument Requested
BANK OF EASTERN OREGON, a
national banking
association,

)

) Defendant Intends to File a
) Brief or Memorandum
) Supporting this Motion
)

Defendant.

Defendant

Bank

attorney of record,

of

Eastern

Yturri Rose,

Oregon,
LLP,

by

and

through

its

hereby moves this Court,

pursuant to Idaho Rule of Civil Procedure 12(b) (6), for an order
dismissing

this

action

with

prejudice

because

of

Plaintiff's

failure to state a claim upon which relief can be granted.

Ill
Ill
Page 1 - DEFENDANT'S MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM UPON
WHICH RELIEF CAN BE GRANTED (326ll0.0/d2/4-Jun-19/jj/kr)
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This Motion is supported by the pleadings and documents of
record in this case, and a Memorandum in Support of Defendant's
Motion to Dismiss which shall be filed prior to the hearing in
this matter.

Dated this 4th day of June, 2019.
~ r i Rose LLP

-,~~
Brian DiFonzo, ISB #7648
Of Attorneys for Defendant

Page 2 - DEFENDANT'S MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM UPON
WHICH RELIEF CAN BE GRANTED (326110.0/d2/4-Jun-19/jj/kr)
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 4th day of June, 2019, I filed
the foregoing DEFENDANT'S MOTION TO DISMISS FOR FAILURE TO STATE
A CLAIM UPON WHICH RELIEF CAN BE GRANTED electronically through
the Idaho electronic filing system.
I FURTHER CERTIFY that
served electronically by the
following parties:

the foregoing document will be
electronic filing system on the

Jeffrey P. Kaufman
LAW OFFICE OF D. BLAIR CLARK, PC
jeffrey@bdclarklaw.com
maryann@dbclarklaw.com
mbc@dbclarklaw.com
Of Attorneys for Plaintiffs

YTURRI ROSE LLP

Brian DiFonzo, ISB #7648
Of Attorneys for Defendant

Page 3 - DEFENDANT'S MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM UPON
WHICH RELIEF CAN BE GRANTED (326110.0/d2/4-Jun-19/jj/krJ
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Electronically Filed
7/3/2019 2:56 PM
Third Judicial District, Payette County
Betty Dressen, Clerk of the Court
By: Julie Anderson, Deputy Clerk

Brian DiFonzo, ISB #7648
YTURRI ROSE LLP
PO Box "S"
Ontario, OR 97914
Telephone: (541) 889-5368
Facsimile: (541) 889-2432
bdifonzo@yturrirose.com
Of Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF PAYETTE
Case No.: CV38-19-0402

BRET W. BENNETT, an
individual, and MARYE.
BENNETT, an individual,
Plaintiffs,

DEFENDANT'S MEMORANDUM IN
SUPPORT OF MOTION TO DISMISS
FOR FAILURE TO STATE A CLAIM
UPON WHICH RELIEF CAN BE
GRANTED

vs.

BANK OF EASTERN OREGON, a
national banking
association,
Defendant.

Defendant

Bank

of

Eastern

through its counsel of record,

Oregon
Yturri

("Defendant"),
Rose,

LLP,

by

and

submits this

Memorandum in Support of its Motion to Dismiss for

Failure to

State a Claim Upon Which Relief Can be Granted.
I. Procedural History and Facts
Plaintiffs

Bret

W.

and

Mary

E.

filed their Complaint to Quiet Title
2019,

requesting

judgment

quieting

Bennett

("Plaintiffs"),

("Complaint") on April 24,
title

of

certain

real
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property located in Payette County, Idaho, and more particularly
described

in

the

Complaint

(the

"Property")

alleged claims of interest of Defendant.
for

dismissal

Memorandum

in

of

Plaintiffs'

Support

of

its

two

(2)

Defendant has moved

Complaint
Motion

against

to

and

submits

Dismiss

this

pursuant

to

I.R.C.P. 12(b) (6) for Failure to State a Claim Upon Which Relief
Can Be Granted.
The

interests

in

the

Property

which

Plaintiffs

seek

to

quiet title against arise from a series of loans Defendant made
to

Plaintiffs'

Inc.

business

("Apache")

least

four

ventures

known as Apache Motorsports,

and Tomahawk Properties,

(4)

loans

between

LLC

Defendant

("Tomahawk") .

and

Apache

Tomahawk were personally guaranteed by Plaintiffs
the

"Loans") .

$100,000.00
by

of

(Note No.

Plaintiffs

Property

One

was

the

in

the

and/or

(collectively

principal

amount

of

10576825} which was personally guaranteed

also

secured

(the "Trust Deed")

personally by

Loans

At

Plaintiffs.

by

a

which was,
In addition

trust

deed

against

and is currently,
to

the Trust

the

owned

Deed,

the

Loans were also secured by certain real and personal property in
Oregon where Apache and Tomahawk operated and were physically
located. The Trust Deed was recorded in the Payette County Real
Property Records as Instrument No. 352655, on April 11, 2008.
Apache and Tomahawk defaulted on the Loans and Defendant
obtained a money judgment against the Plaintiffs as guarantors
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of the Loans in the Circuit Court for the County of Multnomah,
Case

No.

1003-03037,

Judgment

was

Judgment Act

on May

registered

18,

2010

under

(the

the

"Judgment").

Enforcement

of

The

Foreign

("EFJA") on June 15, 2010, with the District Court

of the Third Judicial District of the State of Idaho, In and For
the

County

Judgment

of

was

Records as

Payette,
recorded

Case
in

Instrument No.

No.

the

CV-2010-564.
Payette

An

County

367053 on June 1 7,

Abstract

Real

2010,

of

Property

creating a

lien against all real property owned by Plaintiffs in Payette
County, Idaho, including the Property (the "Judgment Lien").
Plaintiffs

filed

for Chapter 7 bankruptcy relief on July

16, 2010, in the United States Bankruptcy Court for the District
of

Idaho,

claim in
$4,658.38.

Case

No.

10-02273-JDP.

Plaintiffs'

Defendant

bankruptcy case

filed

a

proof

and received the

of

sum of

The Property was abandoned by the bankruptcy estate

to be administered by the debtor pursuant to 11 U.S.C. §554(c).
No

order

was

issued

by

the

bankruptcy

court

regarding

the

Judgment Lien or the Trust Deed. Defendant has not initiated any
action to foreclose the Trust Deed and Defendant did not renew
the

Judgment

Lien

pursuant

to

I.C.

§10-1110

prior

applicable expiration date of the Judgment which was

to

the

five

( 5)

years from the date of entry of the Judgment.
The Complaint seeks to quiet title to the Property against
the

Judgment

Lien and

the

Trust

Deed.

Plaintiffs

assert

that

Page 3 - DEFENDANT'S MEMORP-.NDUM IN SUPPORT OF MOTION TO DISMISS FOR FAILURE
TO STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED
326110.0/dl/3-Jul-19/mc

Page 42

because the Judgment Lien has expired pursuant to I.e. §10-1110,
as it read at the time of filing of the abstract of judgment,
they are entitled to judgment against Defendant quieting title
to

the

Lien.

Property against

the

alleged

interest

of

the

Judgment

The Complaint alludes to an obligation of Defendant "to

release

BEO' s

Judgment

Lien"

and

seeks

attorney

fees

on

the

basis the Defendant has refused to release the Judgment Lien.
Plaintiffs also claim a right to judgment quieting title to
the

Property against the interest of the Trust

three

(3)

theories.

First,

Deed based on

Plaintiffs claim the "domestication"

of the Judgment in Idaho constitutes an "action" for purposes of
application of Idaho's one-action rule set forth in I.C. §6-101.
Second,
by

Plaintiffs attach some significance to the claim filed

Defendant

in

the

bankruptcy

proceeding

and

subsequent

disbursement to the validity of the lien against the Property
created by the Trust Deed.
expiration

of

invalidates

the

the
lien

Lastly,

foreclosure
of

the

Plaintiffs allege that the

remedies

Trust

Deed

in

the

against

Trust
the

Deed

Property

thereby entitling Plaintiffs to judgment quieting title against
the interest of the Trust Deed.
Even

after

inferring

Complaint in Plaintiffs'
a

claim

upon

which

all

favor;

the

of

the

facts

alleged

in

the

Plaintiffs have failed to state

requested

relief

can

be

granted.
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Defendant submits this Memorandum in support of its motion to
dismiss pursuant to I.R.C.P. 12(b) (6).
Legal Standard

II.

A

motion

appropriate

to

dismiss

where,

after

moving party's favor",
relief.

Orthman v.

(citing Miles v.

pursuant

"drawing

to

all

I.R.C.P

inferences

12(b) (6)
in

the

is
non-

the pleadings fail to state a claim for

Idaho Power Co.,

Idaho Power Co.,

126 Idaho 960,

116 Idaho 635,

"After viewing all facts and inferences

.

.

.

960

637

(1995)

(1989)).

in favor of the

non-moving party, the Court will ask whether a claim for relief
has

been

stated.

The

ultimately prevail,
evidence

to

issue

is

not

whether

plaintiff

will

but whether the party is entitled to offer

support

the

claims."

Coalition

for

Agriculture's

Future v. Canyon County, 160 Idaho 142, 145 (2016).
Here,
because,
true,

the Court should grant Defendant's motion to dismiss

even if all of the allegations made by Plaintiffs are

the Complaint

fails

to state a

claim for

the

requested

relief as a matter of law.
III.

Argument
A. The Interest of the Judgment Lien has Expired and No
Longer Encumbers the Property.

Plaintiffs fail

to state a claim for quiet title against

the interest of the Judgment Lien because, by operation of law,
the

Judgment

Because

the

Lien no
Judgment

longer encumbers
Lien

no

longer

title

to the

encumbers

Property.

title

to

the
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Property, the Court cannot grant judgment quieting title against
a non-existent interest.
Chapter

10

of

the

Idaho

Code

makes

clear

that

liens

resulting from the recordation of a judgment expire by operation
of

law

and

cease

to

encumber

accordance with Idaho law.

such recordation "continue[d]
judgment",

time.

unless

the

§10-1110

I. C.

five

any

time

years

was

in

prior

(5)

from the date of

satisfied before

version).

{2011

created by section 10-1110,

(5)

judgment

the ability to renew such liens:
at

renewed

liens resulting from

judgment,

reiterates the impact of the five

satisfied,

unless

As written in 2011 at the time of

recordation of the abstract of

the

property

I.C.

§10-1111

such
also

year lien when discussing

"Unless the judgment has been

to

the

expiration

Idaho Code.

"

of the

lien

{emphasis added) .

The impact of a failure to renew is not simply a loss of the
lien's priority position with respect the property, the lien is
lost and renewal of the

judgment and refiling is

gain a new lien interest in the property.
10-1111 (1)

does

not

allow

for

sua

sponte

required to

"Idaho Code section
renewal"

Grazer

v.

Jones, 154 Idaho 58, 69 {2013). Idaho law simply does not allow
a lien to continue to encumber the property past the applicable
time allowed by statute.
Judgment liens resulting from recording judgments in Idaho
cease

to

encumber property after

the

statutory deadline.

The
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statutory language in both I.C.

§§10-1110 and 10-1111 clearly

refer to the validity of the "lien" created by the recordation
of a

judgment. As I.C.

§10-1110 was written in 2011,

only continued against the Property for five
to

the

renewal

renewed,

a

rights

judgment

interpretation

is

set

lien

forth
no

in

longer

confirmed

by

I.e.

(5)

years, subject

§10-1111.

encumbers

the

the lien

Idaho

If

property.
Supreme

not
This

Court's

decision in Grazer v. Jones where the Court refused an argument
that the purpose of I.C. §10-llll's "expiration period [was]
protect

the

judgment

lienor

from

other

creditors

who

to

might

assert an interest in the debtor's property." Grazer at 69. The
Court rejected this argument holding that the language does not
allow

for

sua sponte

renewal

of the

judgment.

Id.

The Court

refused to ignore the requirements to renew a judgment for the
purposes of continuing the lien against property of the debtor.
Id.
When applied to the facts of the case at bar, it is clear
that

the

Judgment

operation
anniversary

of
of

Lien

no

longer

I.C.

§§10-1110

the

Judgment's

encumbers

and
entry

10-1111.
in

the

the
On

Property
the

Circuit

by

fifth

Court

of

Multnomah County, Oregon, the Judgment Lien ceased to be a lien
on the Property.
Plaintiffs are aware of the fact that the Judgment Lien no
longer creates a cloud on title to the Property by virtue of a
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title report they obtained on the Property prior to filing this
suit

against

Defendant.

The

title

company

has

already

acknowledged the expiration of the lien and subsequently removed
the previous

reference

from an earlier version of the

report

without requirement of any release from Defendant.

Defendant is

entitled

quiet

to

dismissal

of

Plaintiffs'

claim

to

title

against the Judgment Lien with prejudice.
B. Defendant is Entitled to Dismissal of Plaintiffs'
Claims to Quiet Title against the Interest of the
Trust Deed.

Plaintiffs have failed, for the following three reasons, to
state

a

Defendant

claim
for

for

quieting

removal of the

title

to

the

Property

interest of the Trust

against

Deed.

The

Judgment obtained by Defendant against Plaintiffs in Oregon is
excluded
defined

from the
in

I.C.

definition of
§6-101(3),

an

"action"

making

Idaho's

as

that

term

one-action

is

rule

inapplicable. The proceedings in Plaintiffs' bankruptcy case had
no impact on the lien against the Property created by the Trust
Deed because the Property was not administered as part of the
bankruptcy estate.

Lastly,

Idaho law provides that a party is

not entitled to quiet title against a trust deed simply because
the ability to foreclose the trust deed has expired where the
underlying obligation remains unsatisfied.

Ill
Ill
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i.
Plaintiffs
Oregon Judgment

Idaho's One Action Rule.
assert

that

constitutes

Defendants
an

registration

"action" pursuant

to

of

the

I. c.

§6-

101 ( 3). Plaintiffs contend that entry of the Judgment requires a
determination that
the

Trust

the

Deed

was

beneficial

interest

"substantially

of

Defendant

valueless"

under

under
their

interpretation of I.C. §45-1503(2). Although not articulated in
the

Complaint,

allegations

the

would

be

logical
an

conclusion

obligation

to

from

reconvey

Plaintiffs'
the

interest

created by the Trust Deed pursuant to I.e. §45-1503(3). For the
reasons stated below, Plaintiffs have failed to state a claim on
their theory seeking application of the One-Action Rule to the
facts of this case.
Where "an obligation secured by a trust deed is breached,
the beneficiary may not institute a judicial action against the
grantor or his successor in interest to enforce an obligation
owned by the grantor or his successor in interest unless:

{a)

the trust deed has been foreclosed by advertisement and sale
., or

(b)

the action is one for foreclosure as provided by law

for the foreclosure of mortgages . . . ; or {c) The beneficiary's
interest

in

the

property

covered

by

the

trust

deed

is

substantially valueless . . . , or (d) The action is one excluded
from the meaning of "action" under the provisions of section 6101(3),

Idaho Code."

I.C.

§45-1503(1).

Section 6-101 ( 3} ( d) of
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the Idaho Code excludes from the term "action", proceedings "to
secure

a

judgment

outside

of

this

state

on

a

debt

or

other

obligation secured by real property in this state and by real or
personal

property

Additionally,
not

collateral

located

outside

this

state."

Idaho courts have held that an EFJA filing does

constitute

a

action. Grazer v.

case
Jones,

separate

from

that

154 Idaho 58,

International Real Estate Solutions,

67

Inc.,

of

the

(2013),
157

underlying

confirmed by

Idaho 816,

821

(2014). "The foreign judgment is merely 'treat[ed] ... in the same
manner' as an Idaho judgment." Id.
The

above authorities

pursues a

establish that where a

beneficiary

judgment outside of the State of Idaho on debts or

other obligations secured by property or collateral in at least
one other state,
1503,

the one-action rule set forth in section 45-

Idaho Code does not apply.

foreign

judgment

domesticating

The simple registration of a
the

same

in

Idaho

does

not

qualify as an action separate from the underlying suit pursued
outside of Idaho.

The exemption for suits pursuing a judgment

on debts or obligations secured by collateral in multiple states
is necessary to facilitate

the business of financial

lending.

Lenders would be significantly harmed by invocation of the oneaction rule to out-of-state suits for judgment on debts secured
by collateral in other states.
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When

applied

to

the

facts

alleged

in

the

Complaint,

Plaintiffs have failed to state a claim for relief based on an
incorrect in~erpretation of the one-action rule. The Loans owing
to

Defendant

were

secured

by

real

and

personal

collateral located in both Oregon and Idaho.
judgment

on

all

of

the

Loans

domesticating the Judgment

in

property

Defendant pursued

in Oregon Circuit Court,

later

Idaho through the EFJA process.

Even after accepting the facts alleged in the Complaint in favor
of Plaintiff,
are

exempted

the
from

law establishes that
the

definition

of

the Oregon proceedings

"action"

under

I.C.

§6-

101 (3) and the proceedings brought in Oregon do not trigger the
"substantially valueless" determination suggested by Plaintiffs.
Furthermore,

the domestication of a

judgment obtained from the

exempt proceeding cannot be deemed an action on its own which
would trigger the one-action rule. Logically, such a leap makes
no sense, nor is it supported by Idaho law.
The Oregon proceedings from which the Judgment was issued
are exempt from the definition of "action" provided in I.C. §6101 (3).
EFJA

The domestication of

process

is

not

an

the

action

Judgment
separate

in

Idaho
from

under
the

the

exempt

proceedings in Oregon. Because Plaintiffs cannot establish their
claim that the facts of this case invoke Idaho's one-action rule
procedure set forth in I.C. §45-1503, their claim to quiet title
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against the interest of the Trust Deed on the Property should be
dismissed with prejudice.
Bankruptcy

ii.

Paragraphs 21 through 26 of the Complaint allege the filing
of

Plaintiffs'

Chapter

7

bankruptcy

discharge on October 20,

2010,

on

July

16,

2010,

their

the Bank's proof of claim,

and

the trustee's final accounting.
Plaintiffs'
invalidate

the

presumptive
Trust

Deed

bankruptcy only relieves

is

that

incorrect.

A

the debtor of personal

certain pre-petition debts,
lien.

conclusion

these

events

discharge

in

liability for

but does not affect a pre-petition

11 USC Sec. 727(b) provides:
"Except as provided in section 523 of this title, a
discharge
under
subsection
(a)
of
this
section
discharges the debtor from all debts that arose before
the date of the order for relief under this chapter,
and any
liability on
a claim that
is
determined
under section 502 of this title as if such claim had
arisen before the commencement of the case, whether or
not
a
proof of claim based on any such debt or
liability is filed under section 501 of this title,
and whether or not a claim based on any such debt or
liability is allowed under section 502 of this title."
Well-established case

law

in

the

Ninth

Circuit

makes

it

clear that a mere discharge does not void a lien, whether or not
the

creditor

files

a

proof

of

claim,

and

even

if

the

lien-

holding creditor files an unsecured claim. In re Drew Nomellini,
filed

December 28,

2018

(D.C.

No.

5: 15-cv-04122-EJD,

NFP),

in
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which the Ninth Circuit, citing Brawders v. City of Ventura

(In

re Brawders), 503 F.3d 856, 872 {9th Cir. 2007) states:
"Generally,
a secured creditor's lien will
'pass
through bankruptcy unaffected, regardless whether the
creditor holding that lien ignores the bankruptcy
case, or files an unsecured claim when it meant to
file a secured claim, or files an untimely claim after
the bar date has passed.'
503 F. 3d 856 at 867-68.
For a debtor to avoid a creditor's lien or otherwise
modify the creditor's in rem rights, the debtor's
confirmed plan must do so explicitly and provide the
creditor with adequate notice that its interests may
be impacted.
Id."

See also Johnson v. Home State Bank, 501 U.S. 78, 84 (1991)
(mortgage

holder

retains

right

to

payment

from

sale

proceeds

from debtor's real estate even if the personal obligation has
been discharged.)
While In re Drew Nomellini concerns a Chapter 13 case, the
exact

same

debtors

principles

have

fewer

under Chapter 13.

apply

in

lien avoidance

a

Chapter
remedies

7

case.

Indeed,

in Chapter 7 than

A Chapter 7 debtor may not avoid a lien even

if the lien was effectively unsecured considering the value of
the property and the amount owed on consensual liens.
v.

Timm, 502

Servs.
1998)

410,

{In re Roberts),

417

1992); Roberts

98.4 I.B.C.R. 106, 107

v. Nat'l
(Bankr.

Mortg.
D.

Idaho

("A lien, not otherwise subject to avoidance . . . passes

through
does

U.S.

Dewsnup

[a chapter 7 bankruptcy case]

not

vary

that

result.") . Cf.

unaffected,

and§ 506(d)

Shook v.
- - - - - -CBIC
- - {In

re
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Shook), 278

B.R.

815,

822-23 (9th

Cir.

BAP

2002)

(explaining

that, in contrast, under a chapter 13 plan, § 506(a) and (d) may
be used to strip liens that are wholly unsecured).
Plaintiffs'

allegations

concerning

their

Chapter

7

case

therefore do not state a claim for voiding the Trust Deed,

or

for any other "quiet title" relief.
iii.
Plaintiffs'

Expiration of Foreclosure Remedies
claim that

the expiration of the foreclosure

remedy in the Trust Deed entitles them to a judgment quieting
title to

the

Property against

the

lien of the Trust

Deed is

without merit and unsupported by Idaho law.

Plaintiffs cannot

quiet

the

title

against

remains unpaid,

the

Trust

Deed

while

secured

debt

even though the statute of limitations has run

on the ability to foreclose the Trust Deed. Plaintiffs claim for
quiet title based on this argument must be dismissed.
"There is

no more

firmly established rule than that

the

liability to pay a mortgage debt rests upon the mortgaged land
as well as upon the mortgagor. A mortgagor cannot without paying
his debt quiet title as against the mortgagee . . . " Gerken v.
Davidson Grocery Co.,

50 Idaho 315,

321 (1931).

No provision of

Idaho law releases the property from the lien of a mortgage of
trust

deed

remedies.

merely

through

the

expiration

of

foreclosure

The lien remains against the property and cannot be

removed by quiet title while the secured debt

remains unpaid.
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See Trusty v.

Ray,

73 Idaho 232

(1952).

The enforceability of

the foreclosure remedy simply has no bearing on the lien of the
trust deed which rests upon the mortgaged property.
Plaintiffs'

Complaint alleges the expiration of

the time

period in which Defendant could foreclose on the Trust Deed in
support of its request for quieting title to the Property.
the

reasons

stated

above,

such

a

factual

allegation

For

cannot

support a suit for quiet title against the interest of the Trust
Deed in the Property and Plaintiffs'

claim should therefore be

dismissed.
Because all three

(3)

of the arguments for quieting title to

the Property against the Trust Deed are legally insufficient to
grant the relief requested by Plaintiffs even after viewing all
facts in favor of the non-moving party, the Court should dismiss
the Plaintiffs'

claims for quiet title against the interest of

Trust Deed.
IV.

Conclusion

For the reasons stated herein, dismissal of the Plaintiffs'
Complaint

for

Defendant,

Quiet

Bank

Court

grant

its

Claim

Upon

Which

of

Title

to

the

Eastern Oregon,

Motion
Relief

for
Can

Property

respectfully

Dismissal
Be

is

for

Granted

Failure
pursuant

appropriate.
requests
to
to

the

State A
I. R. C. P.
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12(b) (6)

and

enter

and

Order

dismissing

all

of

Plaintiffs'

claims.
Dated: July 3, 2019.

Brian DiFonzo, ISB #7648
Of Attorneys for Defendant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 3 rd day of July, 2019, I filed
the foregoing DEFENDANTS' MEMORANDUM IN SUPPORT OF MOTION TO
DISMISS FOR FAILURE TO STATE A CLAIM UPON WHICH RELIEF CAN BE
GRANTED electronically through the Oregon filing system.

I

FURTHER

CERTIFY

served electronically
following parties:

that

by

the

the foregoing document will be
electronic filing system on the

Jeffrey P. Kaufman
LAW OFFICE OF D. BLAIR CLARK, PC
1509 Tyrell Lane, Suite 180
Boise, ID 83706
Of Attorneys for Plaintiffs

YTURRI ROSE LLP

<&rx=

Brian DiFonzo, ISB #7648
Of Attorneys for Defendants
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Electronically Filed
7/12/2019 4:49 PM
Third Judicial District, Payette County
Betty Dressen, Clerk of the Court
By: Julie Anderson, Deputy Clerk

D. Blair Clark, ISB No. 1367, OSB No. 05030
Jeffrey. P Kaufman, ISB No. 8022
LAW OFFICE OF D. BLAIR CLARK, PC
1509 Tyrell Lane, Suite 180
Boise, Idaho 83706
Telephone No. (208) 475-2050
Fax: (208) 475-2055
Email: jeffrey@dbclarklaw.com
Attorneys for Plaintiffs
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF PAYETTE

Case No. CV38-19-0402

BRET W. BENNETT, an individual, and
MARYE. BENNETT, an individual,
Plaintiffs,
vs.

OBJECTION TO DEFENDANT'S
MOTION TO DISMISS

BANK OF EASTERN OREGON, a national
banking association,
Defendant
COME NOW the Plaintiffs, by and through their attorney ofrecord, Law Office ofD.
Blair Clark, PC, and hereby object to Defendant's Motion to Dismiss. This objection is
supported by Plaintiffs' Memorandum In Support of Objection to Defendant's Motion to Dismiss
filed contemporaneously herewith.
Oral argument is requested.
DATED this 12th day of July, 2019
LAW OFFICE OF D. BLAIR CLARK, PC
By: Isl Jeffrey P. Kaufman
JeffreyP. Kaufman, Of the Firm,
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
I hereby certify that on this 12th day of July, 2019, I caused to be served a true and correct
copy of the foregoing to the following by the manner indicated:
Brian Difonzo
YTURRI ROSE LLP

PO Box "S"
Ontario, OR 97914

□
□
□
X

Hand Delivery
US Mail, 1st Class, postage
pre-paid
Fax
email/icourt:
bdifonzo@yturrirose.com

Isl Jeffrey P. Kaufman
Jeffrey P. Kaufman
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Electronically Filed
7/12/2019 4:49 PM
Third Judicial District, Payette County
Betty Dressen, Clerk of the Court
By: Julie Anderson, Deputy Clerk

D. Blair Clark, ISB No. 1367, OSB No. 05030
Jeffrey. P Kaufman, ISB No. 8022
LAW OFFICE OF D. BLAIR CLARK, PC
1509 Tyrell Lane, Suite 180
Boise, Idaho 83706
Telephone No. (208) 475-2050
Fax: (208) 475-2055
Email: jeffrey@dbclarklaw.com
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF PAYETTE
Case No. CV38-19-0402

BRET W. BENNETT, an individual, and
MARYE. BENNETT, an individual,
Plaintiffs,
vs.
BANK OF EASTERN OREGON, a national
banking association,
Defendant

PLAINTIFFS' MEMORANDUM IN
SUPPORT OF OBJECTION TO
DEFENDANT'S MOTION TO
DISMISS

COME NOW the Plaintiffs, by and through their attorney ofrecord, Law Office ofD.
Blair Clark, PC, and hereby submit this Memorandum in support of their objection to
Defendant's motion to dismiss as follows:

INTRODUCTION
This is a quiet title action. Plaintiffs seek to remove a cloud on the title to their real
property at 303 S. Iowa Avenue in Payette, Idaho ("The Residence").
As alleged in the Complaint, Plaintiffs borrowed funds from Bank of Eastern Oregon
("BEO") in order to operate a business in Ontario, Oregon. BEO secured one of these loans
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(Loan/Note No. 10576825) with a second position deed of trust encumbering The Residence. A
true and correct copy of this deed of trust was attached to Plaintiff’s Complaint as Exhibit A.
The deed of trust explicitly states on page 6 that its maturity date is May 5, 2009.
Plaintiffs ultimately defaulted on its loans with BEO and BEO sued Plaintiffs in Oregon
State Court. After procuring a $319,462.66 judgment for four loans, one of which for Loan/Note
No. 10576825, BEO domesticated the Oregon judgment in Idaho. An Abstract of Judgment was
recorded with the Payette County Recorders Office on June 17, 2010. See Exhibit B attached to
the Complaint.
In July 2010, Plaintiffs filed a chapter 7 bankruptcy in the District of Idaho. There was a
distribution from the bankruptcy estate to those creditors of Plaintiffs’ that filed unsecured
claims. BEO filed an claim for “$281,597.57 (principal only),” and noted that the entirety of it is
unsecured. See Exhibit C. Based upon this unsecured claim, BEO was paid $4,658.38 from the
bankruptcy estate. See Exhibit D. Plaintiffs’ bankruptcy case closed in August 2011.
BEO’s deed of trust, although no longer enforceable due to the operation of
I. C. §§ 5-214A, 45-1515, still encumbers The Residence and frustrates Plaintiffs’ alienation of
their interest in The Residence. As BEO is unable to enforce this lien, Plaintiff seeks to clear the
cloud from The Residence, hence this lawsuit.
RELIEF SOUGHT BY PLAINTIFF
Idaho Code § 6-401 provides that an action may be brought by any person against
another who claims an interest in real property adverse to him. Additionally, in Idaho,
[a]n action may be maintained to quiet title to lands against any mortgage, the
CV38-19-0402 | Bennett v. Bank of Eastern Oregon
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enforcement and collection of which is barred by the Statute of Limitations of the
State of Idaho, and which, except for the fact that its collection and enforcement
is so barred, would constitute a lien upon such lands.
I. C. § 6-411 (emphasis added). This latter section was enacted by the Idaho Legislature in 1951
and has not been amended. Its language is clear and unambiguous. If the deed of trust is
unenforceable due to the expiration of the statute of limitations, then Plaintiffs are entitled to
have title to The Residence quieted in their favor. The statute even makes it clear that title may
be quieted even if the underlying debt has not been paid, otherwise it would not have needed to
include the final clause “...and which, except for the fact that its collection and enforcement is so
barred, would constitute a lien upon such lands.” Obviously an obligation that has been paid
does not constitute an enforceable lien, but only one that is unpaid can be barred from collection
and enforcement. Moreover, if that does not provide sufficient clarity, when the Idaho
Legislature enacted § 6-411, it also enacted § 6-413, which provides, in its entirety:
The party seeking to maintain such action shall be entitled to a decree quieting
title to his lands against the lien of any such judgment or mortgage upon proof
that the collection and enforcement of such judgment or mortgage is barred by the
Statute of Limitations and without the necessity of proving that any such judgment
or the indebtedness secured by any such mortgage has been paid.
(emphasis added). The language of I. C. § 6-413 clearly permits Plaintiffs to a decree from this
court quieting title to the The Residence due to expiration of the statute of limitations for both
BEO’s deed of trust and its judgment lien.
In their complaint, Plaintiffs also note that Defendant’s deed of trust lien should be
removed due to Defendant’s violation of Idaho’s “One Action Rule” when it pursued a judicial
action against Plaintiffs on Loan/Note No. 10576825. BEO had sued Plaintiffs on four separate
CV38-19-0402 | Bennett v. Bank of Eastern Oregon
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notes, one of which was Loan/Note No. 10576825, secured by The Residence. See Exhibit B
attached to Complaint. Plaintiffs did not allege or aver that the Loan/Note No. 10576825 was
secured by any collateral other than The Residence. 1 Thus, BEO violated the One Action Rule
when it sued Plaintiffs in Oregon and again when it domesticated that judgment in Idaho.
The One Action Rule is captured in I. C. § 45-1503. Specifically, the statute provides
that
If any obligation secured by a trust deed is breached, the beneficiary may not
institute a judicial action against the grantor or his successor in interest to enforce
an obligation owed by the grantor or his successor in interest unless:
(a) The trust deed has been foreclosed by advertisement and sale in the
manner provided in this chapter and the judicial action is brought pursuant to
section 45-1512, Idaho Code; or
(b) The action is one for foreclosure as provided by law for the
foreclosure of mortgages on real property; or
(c) The beneficiary's interest in the property covered by the trust deed is
substantially valueless as defined in subsection (2) of this section, in which case
the beneficiary may bring an action against the grantor or his successor in interest
to enforce the obligation owed by grantor or his successor in interest without first
resorting to the security; or
(d) The action is one excluded from the meaning of "action" under the
provisions of section 6-101 (3 ), Idaho Code.
I. C. § 45-1503(1). The One Action Rules forbids a beneficiary of a deed of trust from

instituting a judicial action against the grantor unless there has been (a) a foreclosure of the

1

BEO however asserts that "The Loans owing to Defendant were secured by real and personal property
collateral located in both Oregon and Idaho." Def Memo. ISO Mtn. to Dismiss, pg 11. There are no allegations to
support this contention by BEO, nor it is proper for the Court to consider such extraneous facts not alleged in the
Complaint when determining whether to grant or deny a Rule 12(b)(6) motion. Nonetheless, Plaintiffs dispute that
any such collateral existed outside the State ofldaho. First The Residence was the only collateral securing the
Loan/Note No. 10576825 debt. Second by the time BEO had initiated its Oregon judicial action, it had already
foreclosed on any collateral that secured the other loans/notes reflected in Exhibit B, thus there was no collateral
outside ofldaho that secured the Loan/Note No. 10576825 obligation.
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underlying collateral, (b) the action against the grantor is one for foreclosure as provided by law,
(c) the value of the collateral is substantially valueless, or (d) the judicial action is an excepted
action as provided by I. C. § 6-101(3). There is no question that BEO did not pursue foreclosure
under subparagraphs (a) or (b) of§ 45-1503(1). Therefore, in order to not have violated the One
Action Rule at the time BEO initiated its judicial action in Oregon, BEO would have had to have
alleged that The Residence was substantially valueless in its Complaint or the Oregon judicial
action was an "excepted" action.
BEO does not assert that it alleged the property was substantially valueless in its Oregon
action against Plaintiffs. 2 Instead, it asserts that its Oregon judicial action did not violate the
One Action Rule because such action was an excepted action pursuant to I. C. § 6-101(3)(d),
which states:
(3) As used in this section, an "action" does not include any of the following acts
or proceedings:
[... ]
(d) To secure a judgment outside of this state on a debt or other obligation
secured by real property in this state and by real or personal property collateral
located outside this state.

(emphasis added). This exception to the One Action Rule applies when a debt is secured by
collateral situated in Idaho and secured by collateral situated outside of Idaho. Thus in order for

2

There is an obvious reason BEO does not take this position. Per I.C. § 45-1503(3), when a beneficiary
pursue a judicial action against the grantor of a deed of trust per§ 45-1503(1)(c) and the court finds the property was
substantially valueless and enters a judgment upon the obligation, "when that judgment becomes final the
beneficiary shall execute a written request to the trustee to reconvey to the grantor or his successor in interest the
estate in real property described in the trust deed." As such, because BEO obtained a final judgment on the
Note/Loan No. 10576825, it would otherwise be required to reconvey the deed of trust subject to this suit, which, by
contesting this lawsuit, is the inapposite result BEO desires.
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this exception to apply, the underlying debt must be secured by more than just real property in
Idaho, but also by real or personal property situated outside of Idaho. In this instant case, the
Loan/Note No. 10576825 debt owed by Plaintiffs to BEO was only secured by The Residence,
which is real property situated in Idaho. There was no other collateral alleged to have secured
the Loan/Note No. 10576825 debt owed by Plaintiffs to BEO at the time BEO initiated its
Oregon judicial action. Consequently because there was no collateral that secured this
obligation situated outside the state of Idaho, the exception to the One Action Rule relied upon
by BEO, I. C. § 6-101(3)(d), does not apply.
Even if the One Action Rule did not apply to BEO when it initited its Oregon judicial
action, it violated the One Action Rule when it domesticated the Oregon Judgment in Idaho.
Plaintiffs are cognizant of the case Grazer v. Jones, 154 Idaho 58 (2013), in which the Idaho
Supreme Court stated that the domestication of a foreign judgment does not constitute a case
separate from that of the underlying action. But although not considered a “separate case”, the
act of domesticating a foreign judgment not an excepted “action or proceeding” listed in
I. C. § 6-101(3). While securing a judgment outside the state is an excepted action, taking that
foreign judgment and domesticating it in Idaho is essentially, for all intents and purposes,
securing a judgment “inside” this state, which is not an excepted action or proceeding listed by
the statute.
The statute is limited to securing a judgment outside this state and does not include any
language reflecting the Idaho Legislature’s intention to extend such exception to the
domestication of that foreign judgment inside this state. Thus to extend the exception in 6CV38-19-0402 | Bennett v. Bank of Eastern Oregon
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101(3)(d) to allow the domestication of judgment secured outside this state would be to read
words into that statute.
Furthermore, the exception relied upon by BEO works when there is additional collateral
in another state and the creditor’s desire to seek its legal recourse in such other state and collect
on the borrower’s in personam obligation in that other state. But the One Action Rule is
intended to stop that creditor from coming to Idaho to collect on that in personam obligation
unless it first seeks recourse in the collateral situated in Idaho. This is the logical interpretation
of this statute and does not frustrate the business of financial lending in Idaho. None of the other
6-101(3) exceptions provide for the collection on the in personam obligation in Idaho prior to
enforcement of the security interest in the collateral, why would the exception in subparagraph
6-101(3)(d) be any different? It’s not. Allowing the domestication of foreign judgments without
first resorting to foreclosure of the collateral in this state runs afoul of the purpose and intent of
the One Action Rule, which is to compel creditors to first seek recourse in the in rem obligation
in Idaho before enforcing and collecting on the borrower’s in personam obligation in Idaho.
For these reasons Plaintiffs are entitled a decree quieting title to the Residence in their
favor and therefore have stated a claim upon which relief may be granted.
DEFENDANT’S MOTION TO DISMISS
Defendant asserts however seeks dismissal of this case for the following three reasons:
(1) that the Defendants did not violate the one action rule; (2) that the underlying debt was
discharged does not affect the validity of the lien; and (3) that Plaintiffs are not entitled to quiet
title to a trust deed when the underlying debt remains unpaid.
CV38-19-0402 | Bennett v. Bank of Eastern Oregon
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Plaintiffs already addressed BEO' s One Action Rule argument supra and need not
readdress it here. However, Plaintiffs will address the impact of the bankruptcy case as well as
the their ability to quiet title.

A. The Impact of the Bankruptcy Case
As an initial matter, Plaintiffs do not argue or allege that the discharge voided BEO' s
lien. The import of the allegations regarding BEO' s claim filed in the bankruptcy case is that
BEO filed an unsecured claim, which is an indication that BEO did not believe that the collateral
that secured either its deed of trust (i.e., The Residence) or the Idaho judgment lien had sufficient
value to provide any value to the liens. To the detriment of Plaintiffs' other unsecured creditors,
and based on the unsecured claim BEO filed in the bankruptcy case, BEO received the largest
distribution from Plaintiffs' bankruptcy estate. Therefore Plaintiffs argue BEO should be
judicially estopped taking a different position outside the bankruptcy case to now claim to be a
secured creditor.

B. Quieting Title to a Trust Deed
After citing the 1931 Gerken v. Davidson Grocery Co. Idaho Supreme Court case BEO
asserts that "No provision of Idaho law releases the property from the lien of a mortgage of [sic]
trust deed merely through the expiration of the foreclosure remedies." Def Memo. ISO Mtn. to

Dismiss, pg 14.
Plaintiff reminds this court that there is a provision of Idaho law that releases the
property from the lien of a mortgage or trust deed merely through the expiration of the
foreclosure remedies. In fact, there are two. They are I. C. §§ 6-411 & 413, quoted supra.
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BEO cites the case Trusty v. Ray, 72 Idaho 232 (1952), for the proposition that "the lien
remains against the property and cannot be removed by quiet title while the secured debt remains
unpaid." However, that case, issued in 1952, was based on real estate transaction that occurred
prior to enactment of I. C. §§ 6-411-413 and the decision did not consider or apply these statutes
to facts of that case; these statutes were not mentioned one iota most likely because they were
not in effect at the time of transaction and therefore inapplicable to facts of that case. However,
in this case, these statutes were in effect and are applicable to facts of this case. In other words,
the holding relied upon by BEO in Gerken v. Davidson Grocery Co. and Trusty v. Ray was
abrogated by the Idaho Legislature in 1951.

CONCLUSION
For the aforementioned reasons, Plaintiffs have stated in their complaint a claim upon
relief may be granted. That relief, provided by I. C. §§ 6-411 & 413, entitle Plaintiffs to a decree
quieting title to The Residence in their favor. This therefore necessitates the denial of
Defendant's Motion to Dismiss.
WHEREFORE Plaintiffs respectfully request that the Court DENY Defendant's Motion
to Dismiss.

DATED this

12th

day of July, 2019
LAW OFFICE OF D. BLAIR CLARK, PC
By: Isl Jeffrey P. Kaufman
JeffreyP. Kaufman, Of the Firm,
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
I hereby certify that on this 12th day of July, 2019, I caused to be served a true and correct
copy of the foregoing to the following by the manner indicated:
□

Brian Difonzo
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PO BOX "S"
Ontario, OR 97914

□

Hand Delivery
US Mail, 1st Class, Postage pre-paid

□ Fax
□

icourt: bdifonzo@yturrirose.com

Isl Jeffrey P. Kaufman
Jeffrey P. Kaufman
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IN THE DISTRICT COURT OF THE THJRD JUDTCT/\L DISTRTCT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF PAYETTE
Case No.: CV38-19-0402

BRET W. BENNETT, an
individual, and MARYE.
BENNETT, an individual,
Plaintiffs,

DEFENDANT'S REPLY TO
PLAINTIFFS' OBJECTION TO
DEFENDANT'S MOTION TO
DISMISS

vs.

BANK OF EASTERN OREGON, a
national banking
association,
Defendant.

Defendant

Bank
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through its counsel of record,

Oregon

("Defendant"),

Yturri Rose,
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submits this

Reply to Plaintiffs' Objection to Defendant's Motion to Dismiss.
I.

Dismissal of Plaintiffs' Claim to Quiet Title Against
Judgment Lien.
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Quiet Title Against Interest of Trust Deed.
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when applicable,

creditors

are

first

to

6-

§

does
seek
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'!' ( )

recovery

from

the

collateral

pledged

as

security

seeking personal recovery against the debtor.

pr.ior

to

In cases where a

creditor has loaned funds to a debtor who has granted security
in

collateral

in

both

Idaho

and

another

State,

the

Idaho

legislature has created an exception to the rule. By allowing

a

creditor to pursue an in personam judgment without violation oL
the

one-action

debtor

rule,

the

is already upset

intended order of
regardless of

the

recovery
state

creditor pursues the debtor's personal assets.
the

foreign

action rule,
normal

action's

order

§

of

to

6-101

creditor

to

from

the

in which

the

acknowledging

application

of

the

one-

the legislature has carved out an exemption to the

supported by I.C.
I.C.

exception

By

from

recovery.

Defendant's

6-101 (2)

be

construed
upon

is

further

which requires the provisions of

§

realize

position

in

order

collateral

to

for

permit
a

debt

obligation agreed upon by the debtor and cred.Ltor.

a
or

secured
other

Plai.ntiffs'

argument asks this Court to a1low them a windfall by eliminating
Defendant's secured posit ion without sat .isf y i ng

the debt which

remains unpaid.
Second,

even

if

the

Court

agrees

with

Plaintiffs'

contention that the one-act.ion rule wou1d block a creditor from
pursuing in personam recovery in Idaho prior to seeking recourse
from the Idaho collateral,
position.

the law does not support Pla.inLif fs'

Registration of a foreign judgment under the EFJA is

not properly considered an action based on :he foreign judgment.

Grazer v. Jones, at 65. The s_imple act of req_iste.r-ing a foreign
Page 5 -
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05,]f-:cr : o N TC DF.FENDP•.NT' S MO: ION TO

judgment

does

collateral

not

by

amount

itself.

to

Once

an

action

registered,

to

collect

on

any

the

holder

of

the

judgment is still required to pursue execution on that
Execution

of

a

would

very much

first

because

simple

itself,

entail

judgment
the

obligation

in

the

other

act

of

amount

against

registration

the

adjudicated
the

foreign

owing

state.

the
of

a

would

The Court

domesticating

a

foreign

to a creditor's pursuit of

Idaho

judgment.
col lateral

foreign

judgment

have

already

been

cannot

presume

that

judgment

would,

by

j_n personam

recourse

_judicially

estopped

before in rem recourse.
C. Judicial Estoppel

Plaintiffs

argue

from "claim[ing]
submitted

an

Plaintiff's

Defendant

to now be a

unsecured
Memo.

admit

that

bankruptcy

discharge.

in

Obj.

to

Plaintiffs'

Defendant's
Despite

the

doctrine

of

Mtn.

t.o

lien

was

theJr

survived the bankruptcy discharge,
apply

be

secured creditor"

claim

ISO

Plaintiffs

should

judicial

because

it

bankruptcy

sm_i ss,

D .i

not

that

case.

Page

8.

by

the

voided

adm i ssion

had

the

lien

Plaintiffs ask this Court to
estoppel

in

their

favor

further avoid satisfaction of the obligation remaining unpajd

to
Lo

Defendant.
The
integrity

policy
of

the

administration of
the
682,

behind

judicial

judicial

(2005).

system,

jusUce and having

judicial proceeding."
685

estoppel

In

this

A

&

case,

by

Co.

for
v.

protection of
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:__; ;t_; f-:: "':

to

"protect

protecting

regard

Const.

J

is

the

the

orderly

the dign.ity of
Wood,

the

141

Idaho

integrity of

1:.: :-: : ;-, ' '. :i ~·:::\ ::,:\;'-;·;·• ~; :<er: 1·: ;;:

. ,,

the

judicial

system does

not

support

the

relief

requested

by

Plaintiffs.
Plaintiffs

admit

that

Defendant's

unsecured

claim

in

bankruptcy could very well have been motivated by concerns over
the

value

of

its

secured

position

in

the

real

estate.

Notwithstanding the fact Defendant had filed an unsecured claim
coupled with their awareness of Defendant's secured position in
the real estate,

Plaintiffs never sought :o remove Defendant's

lien from the real property as part of the bankruptcy,
the

lien

to

survive

bankruptcy.

Since

that

time,

allowing

Defendant's

secured position in the real estate continued and was improved
through the passage of time and the increase

in value of

real

by

that

estate as most secured positions do.
Plaintiffs

seek

to

have

it

both

ways

arguing

despite the fact the lien survived the bankruptcy discharge, the
filing

of

an

unsecured

claim

somehow

voided

the

Plaintiffs' claim is unsupported and inappropriate for a request
of application of judicial estoppel.
D. Lien of Trust Deed.

Plaintiffs contend the enactment of I.C.
in

1951

abrogates

§§

well-established

Idaho's

6-411 and 6-413
rule

that

a

"mortgagor cannot without paying his debt quiet title as against

the mortgageen.
50

Idaho

315,

(emphasis added) Gerken v. Dav .idson Grocery Co.,
321

assertion. While l.C.
quiet

title

against

Plaintiffs

(1931).
§§

are

wrong

in

this

6-411 and 6-413 would allow a party to

the

lien

of

Page 7 - DEFENDANT'S REPLY TO PLAINT I FfS'
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a

mortgage

based

on

the

OB.JE:CT1 Ot\ TO Dl;~n:NDANT' S MOTTON TO

unenforceability
limitations,
title

of

foreclosure

remedies

by

the

statute

of

this does not apply to a mortgagor seeking to quiet

against

a

which

mortgagee,

was

the

actual

holding

of

Gerken and Trusty.
As a preliminary matter,
a

number

ignore

a

of

presumptions

Plaintiffs ask this Court to make

in

well-estab.l.i.shed

their

request

principle

of

for

Idaho

this
law.

Court

to

Plaintiffs

contend that because Trusty v.

Ray was decided in 1952 and made

no

and/or

reference

to

consider

or

not

I. C.

6-411

§§

apply

these

6-413,

statu~.:.es

to

the

facts

of

these statutes were not mentioned one iota most
they

were

therefore
Memo.

ISO

fails

to

not

in

effect

at

the

inapplicable to the
Objection

stand

up

to

to

of

the

facts of that
to

Mtn.

time

scrutiny.

Dism.iss,

I. C.

§§

"decision did
that

case;

likely because
transaction

case."
9.

Pg

6-411

and

P.la.inUf[' s

This
and

argument

6-413

were

enacted by the Idaho Legislature through the passage of H.B.

152

and

117

enrolled

as

S.L.

Chapter

117.

Section

4

of

Chapter

specifically declares an emergency placing the Act in ful: force
and effect upon approval which occurred on March 13,
the

legislature

intended

transactions

entered

there

have

would

emergency.

By

into

been

the

to apply
after

Trust

v.

§§

enactment

absolutely

time

I. C.

no

6-411
of

purpose

Ray was

and

those
in

dec.i.ded

19Sl.
6-413

to

statutes,

declaring
by

Had

the

an

Idaho

Supreme Court in October of 1952,

I.e. 6-411 and 6-413 had been

in

This

force

for

a

full

17

months.

Court

must

presume

the

Supreme Court was aware of the impact of the enactment of these
Page 8 ... DEFENDANT'S REPLY ·~·o PLAINTlfFS'
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08,JF:CTION TO Dt::FF:NDANT'S MOTION TO

two statutes on the holding of Gerken and Trusty in issuing its
decision. The reason the legislation was not cited is because it
did

not

change

the

well-established

principle

of

Idaho

law

stated in those cases.
While it is true I.C.

§§

6-411 and 6-413 do allow a party

to quiet title against a mortgage based on thi unenforceabi1ity
thereof,

such is not the case where a mortgagor seeks to quiet

title against a mortgagee.
and

Trusty

control

and

In such cases the holdings of Gerken
prohibit

such

underlying obligation remains unpaid.
being an attempt by a debtor
without

satisfying

necessary
mortgage

the

protect

the

rule

debt

rests

upon

the

I.C.

§§

action

to quiet

that
land

title against

the
as

This

liability

well

as

mortgagee

of

the

a

the

.lender

outcome
to

the

pay

is
the

mortgagor.

6-411 and 6-413 allow parties other than

the mortgagor to quiet title against the mortgagee,
permit the unjust

where

The important distinction

underlying obligation.

to

Gerken at 321.

an

but do not

result of allowing a mortgagor to strip the
liability

on

the

mortgaged

land

without

tendering payment on the underlying debt.
Further destroying
the fact that Trusty v.

Plaintiffs'

argument

on

this

point

is

Ray continues to be cited as authority

for the proposition that a mortgagor cannot quieL title against.
a mortgagee without pleading tender on the under.lying debt.
particular instruction is the case In re: Mu1 .len,
(2008).

In Mullen,

402 B.R.

Of

353

the underlying mortgage debt matured in 1993

and the defendant conceded the deed of trust was unenforceable
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OBJF:CT"!Ot-.: T O DE!-'F: NIJJ\NT'S M(J".':ON ';'0

due to the lapse of the statute of limitations.
law,

ln citing Jdaho

the court noted Idaho's limitations on forecl.osure are,

fact,

statutes

of

repose

which

do

not

remove

the

interest

conveyed by the trust deed. Using the holding of Trusty v.
the

court

refused

to

allow

the

debtor

to

avoid

in

the

Ray,
lien.

Plaintiffs' claim that Trusty v. Ray was abrogated by I.e. §§ 6411

and

6-413

would

absolutely

have

resulted

in

a

different

result.

Trusty v.
of

the

State

Ray and Gerken remain alive and well as the law
of

Idaho.

Plaintiffs

are

the

mortgagors

which

granted the trust deed in favor of Defendant and as a result the
Residence remains

liable for

owing.

cannot

Plaintiffs

against
debt,

Defendant

which

the payment of the mortgage debt

maintain

without

an

tendering

they have not done.

action

for

payment

This

of

quiet
the

title

mortgage

is exactly the situat i on

Gerken and Trusty control and Plaintiffs cannot avail themselves
of I.C. §§ 6-411 and 6-413 to strip Defendant's lien againsl the
Residence.
III. Conclusion.

Plaintiffs'
Idaho

law.

request

Plaintiffs

for

have

quiet
failed

title
to

pay

is

antithetical
Defendant

on

to
the

mortgage debt and now seek to strip away Defendant's remaining
source of liability for payment, the Residence.

Plaintiffs admit

the reasoning for their suit at this point is to allow them to
alienate

their

Residence
Page 10 -
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or

all

a

portion

proceeds

of

t he

therefrom

OBJECTION TO '. )EF·:;'. NDANT' S MOTI ON TO

without satisfying the debt owing to Defendant. As set forth in
the above argument,
and

in

the

Idaho law does not support such an outcome

interest

of

judicial

efficiency

supports

the

dismissal of Plaintiffs' claims.
Defendant respectfully requests the Court grant its Motion
for Dismissal for Failure to State a Claim Upon which Relief Can
be

Granted

p u rs u an t

dismissing Plaintiffs'
interest

of

the

to

I . R. C . P .

12 ( b) ( 6 )

and

en t er

an

Order

claim to quiet title against the alleged

Judgment

Lien

and

Plaintiffs'

claim

to

quiet

title against Defendant's Trust Deed.
Dated: July 17, 2019 .

~~

.

~
Brian Difonzo, ISB 87648
Of Attorneys for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 17 th day of July, 2019, I filed
the foregoing DEFENDANT'S REPLY TO PLAINTIFFS' OBJECTION TO
DEFENDANT'S MOTION TO DISMISS electronical l y through the Oregon
filing system.

I FURTHER CERTIFY that
served electronically by the
following parties:

the foregoing document will be
electronic f .il.i.ng system on the

Jeffrey P. Kaufman
LAW OFFICE OF D. BLAIR CLARK, PC
1509 Tyrell Lane, Suite 180
Boise, ID 83706
Of Attorneys for Plaintiffs

YTURRI ROSE LLP

Brian Difonzo, ISB #7648
Of Attorneys for Defendant
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Filed: 07/26/2019 10:42:36
Third Judicial District, Payette County
Betty J. Dressen, Clerk of the Court
By: Deputy Clerk - Anderson, Julie

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF PAYETTE

)
) Case No.: CV38-19-0402
)
) ORDER

BRET W. BENNETT, an
individual, and MARYE.
BENNETT, an individual,

)

Plaintiffs,

)
)
)
)
)

vs.

(Defendant's Motion to
Dismiss for Failure to
State a Claim Upon Which
Relief can be Granted)

BANK OF EASTERN OREGON, a
national banking association, )

)
)

Defendant.

THIS

MATTER

came

hearing

for

on

July

19,

2019

Defendant's Motion to Dismiss pursuant to Rule 12(b) (6)

on

of the

Idaho Rules of Civil Procedure for Failure to State a Claim.
Plaintiffs
counsel,
attorney,

Jeffrey

appeared
Kaufman;

in

person

and

and

defendant

legal

through

their

appeared

through

its

Tim Helfrich. The court considered the written briefs

submitted by the parties and argument of counsel, made findings
on the record and now being fully advised,

Ill
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NOW

THEREFORE

is

hereby

considered

and

ordered

that

defendants motion is granted.
DATED

Signed: 7/25/2019 05:16 PM

Susan Wiebe, District Judge

Prepared and submitted by:
Tim J. Helfrich, ISB no. 3457
Of Attorneys for Defendant
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CERTIFICATE OF SERVICE
Signed: 7/26/2019 10:42 AM

day of July, 2019, I
I HEREBY CERTIFY that on the
caused to be served a copy of the foregoing ORDER (Defendant's
Motion to Dismiss for Failure to State a Claim Upon Which Relief
can be Granted) on the following parties at the party's email
address as recorded on the date of service in the eFiling
system:
Jeffrey P. Kaufman
Law Office of D. Blair Clark PC
1509 Tyrell Lane, Suite 180
Boise ID 83706
jeffrey@dbclarklaw. com
Of Attorneys for Plaintiffs
Brian D. Difonzo
Tim J. Helfrich
Yturri Rose, LLP
PO Box "S"
Ontario, OR 97914
bdifonzo@yturrirose .com
thelfrich@yturriros e.com

CLERK OF THE DISTRICT COURT,
Payette County, Idaho

By_ _ _ _ _ _~ --===------=--------Deputy Cle
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Filed: 07/26/2019 10:44:17
Third Judicial District, Payette County
Betty J. Dressen, Clerk of the Court
By: Deputy Clerk - Anderson, Julie

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF PAYETTE
)

BRET W. BENNETT, an
individual, and MARYE.
BENNETT, an individual,

) Case No.: CV38-19-0402
)

) JUDGMENT OF DISMISSAL WITH
) PREJUDICE

Plaintiffs,

)
)
)

vs.
BANK OF EASTERN OREGON, a
national banking association,

IS

ENTERED

)
)

)

Defendant.
JUDGMENT

)
)

AS

FOLLOWS:

Based

upon

entered herein on Defendant's Motion to Dismiss,

the

order

the claims of

Plaintiffs against Defendant shall be and hereby are dismissed
with prejudice.
DATED

Signed: 7/25/2019 05:15 PM

:;,

1=

L . L._.I

Honorable Susan Wiebe
District Judge

Prepared and submitted by:
Tim J. Helfrich, ISB no. 3457
Of Attorneys for Defendant
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CERTIFICATE OF SERVICE
Signed: 7/26/2019 10:44 AM

I HEREBY CERTIFY that on the
caused to be served a copy of the
DISMISSAL WITH PREJUDICE on the following
email address as recorded on the date of
system:

day of July, 2019, I
foregoing JUDGMENT OF
parties at the party's
service in the eFiling

Jeffrey P. Kaufman
Law Office of D. Blair Clark PC
1509 Tyrell Lane, Suite 180
Boise ID 83706
jeffrey@dbclarklaw. com
Of Attorneys for Plaintiffs
Brian D. Difonzo
Tim J. Helfrich
Yturri Rose, LLP
PO Box "S"
Ontario, OR 97914
bdifonzo@yturrirose .com
thelfrich@yturriros e.com

CLERK OF THE DISTRICT COURT,
Payette County, Idaho
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Electronically Filed
9/4/2019 11 :02 AM
Third Judicial District, Payette County
Betty Dressen, Clerk of the Court
By: Julie Anderson, Deputy Clerk

D. Blair Clark, ISB No. 1367, OSB No. 05030
Jeffrey. P Kaufman, ISB No. 8022
LAW OFFICE OF D. BLAIR CLARK, PC
1509 Tyrell Lane, Suite 180
Boise, Idaho 83706
Telephone No. (208) 475-2050
Fax: (208) 475-2055
Email: jeffrey@dbclarklaw.com
Attorneys for Plaintiffs/Appellants
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF PAYETTE

BRET W. BENNETT, an individual, and
MARYE. BENNETT, an individual,
Plaintiffs/Appellants,
vs.

Case No. CV38-19-0402
NOTICE OF APPEAL

BANK OF EASTERN OREGON, a national
banking association,
Defendant/Respondent
TO: THE ABOVE NAMED RESPONDENT, BANK OF EASTERN OREGON, ITS
ATTORNEY, BRIAN DIFONZO OF YTURRI ROSE, LLP (PO Box "S," Ontario, OR 97914,
541.889.5368, bdifonzo@yturrirose.com, thelfrich@yturrirose.com) AND THE CLERK OF
THE ABOVE ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1.

The above named appellants, BRET W. BENNETT AND MARYE. BENNETT

appeal against the above named respondent to the Idaho Supreme Court from the Order
(Defendant's Motion to Dismiss for Failure to State a Claim Upon Which Relief can be Granted)
and the resulting Judgment of Dismissal With Prejudice, entered in the above entitled action on
the 26th day of July, 2019, Honorable Susan Wiebe presiding. A copy of the order and judgment
CV38-19-0402 I Bennett v. Bank of Eastern Oregon
NOTICE OF APPEAL
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being appealed are attached to this notice.
2.

That the party has a right to appeal to the Idaho Supreme Court, and the judgments or

orders described in Paragraph 1 above are appealable orders under and pursuant to
Rule 11, I. A. R.
3.

The issues on appeal which the appellant then intends to assert in the appeal are:
A)

Whether a quiet title action, pursuant to Idaho Code 6-411, may be maintained

against a recorded judgment that is unenforceable due its expiration pursuant to
Idaho Code § 10-1110;
B)

Whether the domestication of a foreign judgment pursuant to Idaho’s

Enforcement of Foreign Judgments Act constitutes an “action or proceeding” excepted
from Idaho’s One Action Rule (I. C. § 45-1503(1)) in Idaho Code § 6-101(3), and if not
whether the remedy for such violation includes the judgement holder reconveying its
interest in the deed of trust that secures the obligation;
C)

Whether a quiet title action, pursuant to Idaho Code 6-412, may be maintained

by the grantor of a deed of trust against the grantee without proving that the obligation
secured by such deed of trust has been paid.
4.

There has not been an order sealing all or any portion of the record.

5.

A standard transcript is requested; Appellants elect to have the transcript provided in
electronic format.

6.

Appellant request the following documents to be included in the clerk’s record in

CV38-19-0402 | Bennett v. Bank of Eastern Oregon
NOTICE OF APPEAL
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addition to those automatically included under Rule 28, I. A. R.:
a.

Defendant's Motion to Dismiss For Failure To State A Claim Upon Which

Relief can be Granted (06.03.2019),
b.

Defendant's Memorandum in Support of Motion to Dismiss For Failure To

State A Claim Upon Which Relief can be Granted (07.03.2019),
c.

Objection to Defendant's Motion to Dismiss (07.12.2019),

d.

Plaintiffs Memorandum In Support of Objection to Defendant's Motion to

Dismiss (07.12.2019),
e.

Defendant's Reply to Plaintiffs Objection to Defendant's Motion to Dismiss
(07.17.2019).

7.

Appellant does not request the designation of any documents, charts, or pictures

offered or admitted as exhibits in a trial or hearing to be copied and sent to the Supreme Court.
None.
8.

I certify:
(a) That service of the notice of appeal has been made upon the reporter of the trial or

proceeding; to wit: Leda Waddel, Clo Canyon County Courthouse, 1115 Albany St.,
Caldwell, ID 83605;
(b) That the clerk of the district court has been paid the estimated fees for preparation
of the designated reporter's transcript as required by Rule 24;
(c) That the estimated fees for preparation of the clerk's record has been paid;

CV38-19-0402 I Bennett v. Bank of Eastern Oregon
NOTICE OF APPEAL
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(4) That all appellate filing fees have been paid; and
(5) That service has been made upon all other parties required to be served pursuant
to Rule 20.
DATED this 4th day of September, 2019
LAW OFFICE OF D. BLAIR CLARK, PC
Isl Jeffrey P. Kaufman
JeffreyP. Kaufman, Of the Firm,
Attorneys for Plaintiffs/Appellants

By:

CERTIFICATE OF SERVICE
I hereby certify that on this 4th day of September, 2019, I caused to be served a true and
correct copy of the foregoing to the following by the manner indicated:
Brian Difonzo
YTURRI ROSE LLP

PO Box "S"
Ontario, OR 97914

□
□
□
X

Hand Delivery
US Mail, 1st Class, postage pre-paid
Fax
email/icourt:
bdifonzo@yturrirose.com

□
□
□
X

Hand Delivery
US Mail, 1st Class, postage pre-paid
Fax
email/icourt: thelfrich~yturrirose.com

Tim Helfrich
YTURRI ROSE LLP

PO Box "S"
Ontario, OR 97914

Isl Jeffrey P. Kaufman
Jeffrey P. Kaufman
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Filed: 07/26/2019 10:42:36
Third Judicial District, Payette County
Betty J. Dressen, Clerk of the Court
By: Deputy Clerk - Anderson, Julie

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF PAYETTE

)
) Case No.: CV38-19-0402
)
) ORDER

BRET W. BENNETT, an
individual, and MARYE.
BENNETT, an individual,

)

Plaintiffs,

)
)
)
)
)

vs.

(Defendant's Motion to
Dismiss for Failure to
State a Claim Upon Which
Relief can be Granted)

BANK OF EASTERN OREGON, a
national banking association, )

)
)

Defendant.

THIS

MATTER

came

hearing

for

on

July

19,

2019

Defendant's Motion to Dismiss pursuant to Rule 12(b) (6)

on

of the

Idaho Rules of Civil Procedure for Failure to State a Claim.
Plaintiffs
counsel,
attorney,

Jeffrey

appeared
Kaufman;

in

person

and

and

defendant

legal

through

their

appeared

through

its

Tim Helfrich. The court considered the written briefs

submitted by the parties and argument of counsel, made findings
on the record and now being fully advised,

Ill
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NOW

THEREFORE

is

hereby

considered

and

ordered

that

defendants motion is granted.
DATED

Signed: 7/25/2019 05:16 PM

Susan Wiebe, District Judge

Prepared and submitted by:
Tim J. Helfrich, ISB no. 3457
Of Attorneys for Defendant
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CERTIFICATE OF SERVICE
Signed: 7/26/2019 10:42 AM

day of July, 2019, I
I HEREBY CERTIFY that on the
caused to be served a copy of the foregoing ORDER (Defendant's
Motion to Dismiss for Failure to State a Claim Upon Which Relief
can be Granted) on the following parties at the party's email
address as recorded on the date of service in the eFiling
system:
Jeffrey P. Kaufman
Law Office of D. Blair Clark PC
1509 Tyrell Lane, Suite 180
Boise ID 83706
jeffrey@dbclarklaw. com
Of Attorneys for Plaintiffs
Brian D. Difonzo
Tim J. Helfrich
Yturri Rose, LLP
PO Box "S"
Ontario, OR 97914
bdifonzo@yturrirose .com
thelfrich@yturriros e.com

CLERK OF THE DISTRICT COURT,
Payette County, Idaho

By_ _ _ _ _ _~ --===------=--------Deputy Cle
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Filed: 07/26/2019 10:44:17
Third Judicial District, Payette County
Betty J. Dressen, Clerk of the Court
By: Deputy Clerk - Anderson, Julie

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF PAYETTE
)

BRET W. BENNETT, an
individual, and MARYE.
BENNETT, an individual,

) Case No.: CV38-19-0402
)

) JUDGMENT OF DISMISSAL WITH
) PREJUDICE

Plaintiffs,

)
)
)

vs.
BANK OF EASTERN OREGON, a
national banking association,

IS

ENTERED

)
)

)

Defendant.
JUDGMENT

)
)

AS

FOLLOWS:

Based

upon

entered herein on Defendant's Motion to Dismiss,

the

order

the claims of

Plaintiffs against Defendant shall be and hereby are dismissed
with prejudice.
DATED

Signed: 7/25/2019 05:15 PM

:;,

1=

L . L._.I

Honorable Susan Wiebe
District Judge

Prepared and submitted by:
Tim J. Helfrich, ISB no. 3457
Of Attorneys for Defendant
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CERTIFICATE OF SERVICE
Signed: 7/26/2019 10:44 AM

I HEREBY CERTIFY that on the
caused to be served a copy of the
DISMISSAL WITH PREJUDICE on the following
email address as recorded on the date of
system:

day of July, 2019, I
foregoing JUDGMENT OF
parties at the party's
service in the eFiling

Jeffrey P. Kaufman
Law Office of D. Blair Clark PC
1509 Tyrell Lane, Suite 180
Boise ID 83706
jeffrey@dbclarklaw. com
Of Attorneys for Plaintiffs
Brian D. Difonzo
Tim J. Helfrich
Yturri Rose, LLP
PO Box "S"
Ontario, OR 97914
bdifonzo@yturrirose .com
thelfrich@yturriros e.com

CLERK OF THE DISTRICT COURT,
Payette County, Idaho
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TO:

Clerk of the Court
Idaho Supreme Court
451 West State Street
Boise, Idaho 83720
Fax:

334-2616
Docket No.
(App)
(Res)

47346-2019

Bret W.

Bennett, Mary E.
vs.
Bank of Eastern Oregon

Bennett

NOTICE OF TRANSCRIPT LODGED
Notice is hereby given that on October 6,
I

lodged O

&

2019,

3 transcripts of the motion to dismiss

hearing dated July 19,

2019,

consisting of 29 pages in

length for the above-referenced appeal with the District
Court Clerk of the County of Payette in the Third
Judicial District.

Patricia J. Terry,
Court Reporter, CSR No. 653
Registered Diplomate Reporter
Certified Realtime Reporter
October 6

2019

Date
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF PAYETTE

Bret Bennett, Mary Bennett
Plaintiff,
vs.
Bank of Eastern Oregon
Defendant.

Supreme Court No. 47346-2019
CERTIFICATE OF EXHIBITS

I, Julie Anderson, Deputy Clerk of the District Court of the Third Judicial District of the
State of Idaho in and for the County of Payette, do hereby certify that the following
documents will be submitted as exhibits to the Record:

NO Exhibits

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the
said Court on this the 22 nd day of October, 2019.
BETTY DRESSEN
Clerk of the Court

By:

Certificate of Exhibits - D (MISC28)

~

Deputyerk

Page 1 of 2
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CERTIFICATE OF SERVICE

I certify that on this date, I served a copy of the attached to:
Jeffrey Philip Kaufman
Brian David DiFonzo

jeffrey@dbclarklaw.com
bd ifonzo@ytu rri rose. com

[X] By E-mail
[X] By E-mail

Betty Dressen
Clerk of the Court
Dated: 10/22/2019

By: [uae 5lnderson
Deputy Clerk

Certificate of Exhibits - D (MISC28)
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF PAYETTE

Case No. CV38-19-0402

Bret Bennett, Mary Bennett
Plaintiff,
vs .
Bank of Eastern Oregon
Defendant.

Clerk's Certificate of Service

I, Julie Anderson, Deputy Clerk of the District Court of the Third Judicial District, of the State of
Idaho, in and for the County of Payette, do hereby certify that the above and foregoing Record
in the above entitled cause was electronically compiled at my direction, and is a true, full and
correct Record of the pleadings and documents as requested by the parties.
I further certify that I have caused to be served the Clerk's Record and Reporter's Transcript (if
requested), along with copies of

D

D all Exhibits offered or admitted; iZ] No Exhibits submitted;

Pre-sentence Investigation, or

D

Other Confidential Documents; or

D

Confidential Exhibits

(if applicable) to each of the Attorneys of Record or Parties in this case as follows :

CERTIFICATE OF SERVICE

October 18, 2019
I certify that on October 22, 2019, I served a copy of the attached to:

Jeffrey Philip Kaufman
Brian David DiFonzo

10/18/2019

jeffrey@d bclarklaw .com
bdifonzo@yturrirose.com

[X] By E-mail
[X] By E-mail

Betty Dressen
Clerk of the Court
By: [u{ie ..'Anderson
Deputy Clerk
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